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Philadelphia,  Decemher  9,  1S73. 

We  are  indebted  to   Gen'l  Collis,  the  City  Solicitor,  for  the 
arraugei)ieiht  of  this  pamphlet, 
■'     'P'^,  KIJVG  4-  BAIBD. 


Entered  according  to  Act  of  Congress,  in  the  year  1S73,  by 

KING  &  BAIRD, 
In  the  office  of  the  Librarian  of  Congress  at  Washington. 


Opinion  of  the  City  Solicitor. 

The  following  opinion  in  respect  to  tlie  power  of  the  constitutional  con- 
vention in  relation  to  a  special  election  for  the  adoption  or  rejection  of  the 
new  constitution,  was  called  forth  by  the  desire  of  the  city  commissioners 
to  understand  clearly  the  position  which  they  occupied  in  the  matter  : 

Law  Department, 
City  or  Philadelphia,  November  17,  1873. 
To  THE  City  Commissioners  : 

Gentlemen  : — I  have  your  communication  of  the  15th  instant,  inform- 
ing me  that  b}'^  the  election  laws  of  this  commonwealth  you  are  required 
at  all  special  elections  held  in  this  city  to  furnish  the  election  officers  with 
forms,  boxes  for  ballots,  &c.  ;  that  you  have  observed  that  a  board  of 
commissioners  has  been  ajipointed  by  the  constitutional  convention  to  per- 
form the  dHties  which  by  existing  laws  are  required  of  you;  and  asking 
me  to  advise  you  as  to  the  course  to  be  pursued  by  you  under  these 
circumstances. 

Tiie  subject  is  a  very  grave  one,  involving  questions  of  such  importance 
that  at  the  outset  I  must  say  tliat,  whatever  may  be  my  opinion,  the  sub- 
ject ought  to  be  submitted  for  judicial  determination. 

The  views  of  members  of  the  bar,  of  the  people  generally,  and  the  mem- 
bers of  the  constitutional  convention  itself  are  so  divided  upon  it  that  it 
demands  the  most  careful  and  impartial  examination. 

On  the  second  of  June,  1871,  an  act  of  the  General  Assembly  of  this 
commonwealth  was  passed,  of  which  the  first  and  only  paragraph  impor- 
tant to  consider  for  present  purposes  was  in  these  words  :  "  That  the  ques- 
tion of  calling  a  convention  to  amend  the  constitution  of  this  common- 
wealth be  submitted  to  a  vote  of  the  people  at  the  general  election,  to  be 
held  on  the  second  Tuesda}^  of  October  next." 

At  that  election  a  vote  was  taken,  and  a  large  majority  of  the  electors 
voted  in  favor  of  calling  a  convention. 

At  the  next  session  of  the  Legislature,  to  wit,  upon  the  11  th  day  of  April, 
A.  D.  1872,  an  act  was  passed  entitled  "An  act  to  provide  for  calling  a 
convention  to  amend  the  constitution,"  the  first  sentence  of  which  is  in 
these  words  :  "  That  at  the  general  election  to  be  held  on  the  second 
Tuesda}'  of  October  next,  there  shall  be  elected  bj'the  qualified  electors  of 
this  commonwealth  delegates  to  a  convention  to  revise  and  amend  the  con- 
stitution of  this  State;  the  said  convention  shall  consist  of  one  hundred 
and  thirty-three  members,  to  be  elected  in  the  manner  following."  Then 
follow  provisions  as  to  the  manner  and  regulation  of  the  election,  the 
tickets  to  be  voted,  the  returns  of  the  election,  the  duties  of  prothonota- 
ries,  secretary  of  the  commonwealth  and  governor. 

Section  3  requires  the  delegates  who  shall  be  elected  "to  assemble  in 
the  House  of  Representatives  at  Harrisburg,  on  the  second  Tuesdaj'  of 
November,  A.  D.  1872,  at  12  o'clock  M.,  with  general  powers  of  adjourn- 
ment as  to  time  and  place;  and  it  shall  be  the  duty  of  the  secretary  of  the 
commonwealth  to  call  the  convention  to  order  at  that  time  of  its  assem- 
bling, and  to  submit  all  the  returns  of  election  in  his  possession,  and  to 
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read  the  aforesaid  proclamation  of  the  governor;  and  thereui:>on  shall 
proceed  to  organize  by  electing  one  of  their  number  president,  and  after 
the  members  are  sworn  in,  such  other  officers  as  may  be  needed  in  the 
transaction  of  business." 

Section  4  is  in  these  words:  "Said  convention,  so  elected,  shall  have 
power  to  propose  to  the  citizens  of  this  commonwealth  for  their  approval 
or  rejection  a  new  constitution,  or  amendments  to  the  present  one,  or  spe- 
cific amendments  to  be  voted  for  separatel}^  which  shall  be  engrossed  and 
signed  by  the  president  and  chief  clerk,  and  delivered  to  the  secretary  of 
the  commonwealth,  by  whom  and  under  whose  direction  it  or  they  shall 
be  entered  on  record  in  his  office,  and  published  once  a  week  in  at  least 
two  newspapers  in  each  county  where  two  papers  are  published,  for  four 
"weeks  next  preceding  the  daj-  of  election  that  shall  be  held  for  the 
adoption  or  rejection  of  the  constitution  or  amendments  so  submitted; 
provided,  that  one-third  of  all  the  members  of  the  convention  shall  have 
the  right  to  require  the  separate  and  distinct  submission  to  a  popular  vote 
of  any  change  and  amendment  proposed  by  the  convention  ;  and  pi'ovided 
further,  that  nothing  herein  contained  shall  authorize  the  said  convention 
to  change  the  language,  or  to  alter  in  any  manner  the  several  provisions 
of  the  ninth  article  of  the  present  constitution,  commonly  known  as  the 
declaration  of  rights,  but  the  same  shall  be  excepted  from  the  powers 
given  to  said  convention,  and  shall  be  and  remain  inviolate  forever ;  and 
provided  further,  that  the  said  convention  shall  not  create,  establish,  or 
submit  any  proposition  for  the  establishment  of  a  court  or  courts  with 
exclusive  equity  jurisdiction." 

Section  5.  The  convention  shall  submit  the  amendments  agreed  to  by  it 
to  the  qualified  voters  of  the  State  for  their  adoption  or  rejection,  at  such 
time  or  times,  or  in  such  manner  as  the  convention  shall  prescribe,  sub- 
ject, however,  to  the  limitation  as  to  the  separate  submission  of  amend- 
ments contained  in  this  act ;  and  all  amendments  accepted  by  a  majority 
of  the  electors  voting  tliereon  shall  become  a  part  of  the  constitution. 

Section  6  provides  among  other  things  that  "  The  election  to  decide  for 
or  against  the  adoption  of  the  new  constitution  or  specif  c  amendments, 
shall  be  conducted  as  the  general  elections  of  this  commonwealth  are  now 
by  law  conducted.''^ 

Section  7  provides  the  compensation  of  the  delegates. 

Section  8  provides  the  manner  of  filling  vacancies  in  the  convention. 

Section  9  requires  the  secretary  of  the  commonwealth  to  notify  the 
several  sheriffs  of  the  election  for  delegates,  and  requires  the  sheriffs  to 
make  proclamation  thereof 

Section  10  authorizes  the  secretary  of  the  commonwealth  to  prepare  for 
the  use  of  the  convention  certain  papers  and  statistics. 

It  was  under  the  provisions  of  this  act  of  Assembly  that  the  convention 
was  called  b^'^  the  people  by  ballot,  and  under  the  provisions  of  this  act 
thej'^  "  assembled  at  Harrisburg,  at  noon,  on  the  second  Tuesday  of  Novem- 
ber, 1872;"  they  were  "called  to  order  by  the  secretary  of  the  common- 
wealth," who  ''  read  the  proclamation  of  the  governor,"  and  "  thereupon 
said  convention  proceeded  to  organize  by  electing  one  of  their  number  as 
president,"  and,  "  after  the  members  were  sworn  in,"  elected  "such  other 
officers  as  were  needed  in  the  transaction  of  business." 

The  first  question  upon  which  any  discussion  arose  in  the  convention 
was  that  of  the  contested  seat  in  the  third  senatorial  district  (see  1  vol., 
Debates,  page  9),  upon  which  occasion  Mr.  George  M.  Dallas  said :  "  The 


law  under  wliich  we  are  organized  provides  (meaning  the  act  of  April  lltb, 
1872)  that  in  the  case  of  a  vacancy  in  a  district,  the  vacancy  shall  be  filled 
by  the  delegates  at  large  who  were  voted  for  by  the  same  class  of  voters 
who  voted  for  the  person  whose  resignation  or  death  has  made  a  vacancy," 
and  the  question  was  so  submitted  and  so  acted  upon. 

Shortly  afterwards  the  resignations  of  Daniel  L.  Rhone  and  John  G. 
Freeze  were  accepted  and  their  places  filled  by  Caleb  E.  Wright  and 
Charles  R.  Buckalew,  in  precisely  the  manner  and  form  prescribed  by  the 
act  of  April  11th,  1872,  and  all  vacancies  subsequently  occurring  were  sim- 
ilarly filled. 

Upon  the  third  day  of  the  proceedings  of  the  convention  (see  Debates, 
vol.  1,  p.  53),  the  question  of  appointing  a  committee  upon  declaration  of 
rights  was  discussed,  and  the  debate  was  both  able  and  spirited,  it  being 
contended  upon  the  one  hand  that  the  act  of  April  11th,  1872,  prohibited 
any  alteration  in  the  declaration  of  rights ;  upon  the  other  side  it  was 
claimed  that  the  Legislature  had  no  authority  to  limit  the  power  of  the 
convention ;  while  a  third  class  expressed  their  intention  to  vote  for  the 
appointment  of  the  committee,  without  committing  themselves  upon  the 
question  of  their  authority  to  make  any  alterations  the  committee  may 
sufifsest.  During  the  debate  Ex-Chief  Justice  Black  used  this  languaare  : 
"  When  the  Legislature  declared  we  should  be  a  convention  for  the  purpose 
of  considering,  not  the  whole  constitution,  but  a  certain  part  of  it  only, 
the  power  was  withheld  from  us  to  consider  anything  else.  That  had  the 
right  to  mark  out  the  line  of  our  power."  *  *  *  "If  this  power  had 
not  been  delegated  by  the  Legislature  we  would  not  have  had  it,  and  all 
delegated  power  must  be  accepted  b}^  the  grantee  upon  the  terms  and  with 
the  limitations  which  are  expressed  in  the  grant."  *  *  *  "I  do  not 
say  that  I  have  very  much  hope  that  this  view  of  the  case  will  be  adopted 
by  the  convention,  because  it  concerns  a  question  of  our  own  power,  and 
it  is  human  nature  that  whenever  we  get  power  into  our  hands  we  hold  on 
to  it  with  as  tight  a  grip  as  we  can.  But  I  submit  to  members  of  the  con- 
vention whether  we  are  not  taking  a  little  too  much  upon  ourselves  when 
we  say  we  are  omnipotent,  and  can  do  with  this  constitution  just  as  we 
please,  without  any  reference  to  the  law  which  delegated  this  power 
to  us  ?" 

The  question,  however,  was  carried  overwhelmingly  in  favor  of  the  ap- 
pointment of  the  committee,  the  vote  being — yeas  106,  nays  18.   (Seep,  62.) 

The  act  of  April  11th,  1872,  among  other  things,  provided  "that  one- 
third  of  all  the  members  of  the  convention  shall  have  the  right  to  require 
the  separate  and  distinct  submission  to  a  popular  vote  of  any  change  and 
amendment  proposed  by  the  convention,"  and,  in  compliance  with  this 
provision  of  the  act,  forty-five  of  the  members  of  the  convention — lieing 
more  than  one-third — did  apply  in  writing  for  the  separate  submission 
to  the  people  of  the  judiciary  article,  but  the  convention,  by  a  majority 
.vote,  refused  to  grant  the  application. 

Thus  it  will  be  seen  that  in  some  particulars  the  convention  unani- 
mously governed  themselves  by  the  rules  laid  down  for  them  by  the  Legis- 
lature, while  in  others  the}^  refused  to  be  bound  thereb}^,  although  re- 
quested so  to  be  by  a  large  minorit}^  of  the  body. 

It  is  urged  by  those  who  advocate  the  unlimited  power  of  the  convention, 
that  when  the  people,  in  October,  1871,  decided  by  vote  to  call  the  con- 
vention, the  Legislature  had  no  jiower  to  subsequently'  limit  the  authority 
of  the   convention.     On  the  other  hand  it  is  alleged  that  the  people,  in 


October,  ISYI,  only  decifled  that  a  convention  sJioidd  be  called,  and  left  it 
to  their  representatives  in  the  Legislature  to  determine  how  that  body 
should  be  convened  and  how  its  action  should  be  ratified  or  rejected. 
That  at  all  events  the  people  voted  for  their  respective  delegates  with  the 
expressed  reservation  "  that  the  election  to  decide  for  or  against  the 
adoption  of  the  new  constitution  or  specific  amendments,  shall  be  con- 
ducted as  the  general  elections  of  this  commonwealth  are  by  law  con- 
ducted." That  if  after  the  people  had  voted  for  a  convention  the  Legisla- 
ture had  taken  no  action  on  the  matter,  no  convention  would  have  assem- 
bled, notwithstanding  the  vote  of  the  i)eople.  That  the  vote  was  taken 
simply  to  ascertain  the  popular  voice  on  the  subject,  and,  having  been 
ascertained,  the  Legislature,  in  obedience  to  it,  ordered  an  election  of  dele- 
gates to  prepare  amendments  to  be  submitted  to  tlie  people  for  their  ap- 
proval or  disapproval.  That  if  it  was  witliin  the  province  of  the  Legisla- 
ture to  reserve  to  the  people  the  right  of  review,  it  was  equally  within  its 
power  to  declare  in  what  form  and  under  what  regulations  that  review 
should  be  had. 

That  to  admit  that  the  convention  had  the  power  to  enact  an  election 
law,  such  as  that  proposed  by  the  appointment  of  the  five  respectable  and 
intelligent  gentlemen  named  to  conduct  the  election  in  this  county,  is  to 
admit  that  the}^  had  the  power  to  enact  anj^  other  law  upon  any  other 
subject,  and,  hence,  to  admit  that  they  had  tlie  right  to  declare  the  con- 
stitution framed  by  them  to  be  the  law  of  the  land  without  any  submission 
to  the  people  whatever. 

Li  view  of  this  divided  opinion,  both  sides  of  which  find  advocates 
amongst  the  ablest  constitutional  lawyers  in  the  State,  I  advise  you  that 
it  is  3'our  first  duty  to  confer  with  the  gentlemen  appointed  b3'  the  con- 
vention, whose  intelligence  and  high  standing  are  isutlicient  guarantees 
that  they  will  acce[)t  a  proposition  to  submit  the  whole  subject  for  early 
judicial  settlement  by  a  competent  tribunal,  and  I  authorize  you  to  say 
that  they  shall  have  all  the  aid  of  this  department  to  facilitate  an  early 
argument  and  determination  of  the  question. 
I  am,  very  respectiull\', 

your  obedient  servant, 

CHARLES  n.  T.  COLLIS, 

Ciiy  Solicitor. 


In   the   Supreme   Court  of  Pennsylvania   in  and  for  the 

Eastern   District. 

Sitting  in  Equity.     Of  January  Term,  1874.     Xo.  13. 

Between  Francis  Wel'S,  Charles  E.  Warburton,  Gibson  Peacock, 
Ferdinand  L.  Featherston  and  Harmanus  Xeff,  Piaintiffs,  amd 
James  Bain,  Alexander  ^[cCuen,  Thomas  M.  Locke,  Edwin  H.  Fit- 
ler,  Edward  Browning,  John  P.  Verree,  Henry  S.  Hagert  and  John 
O.  James,  and  the  City  of  Philadelphia,  Defendants. 

Your  orators  complain  and  say  : 

1.  That  they  are  citizens  and  qualified  voters  of  the  State  of  Penn.syl- 
vania,  and  resident  holders  .of  real  estate,  and  taxjja^'ers  in  the  city  of 
Philadelphia. 


2.  That  tlie  said  defendants,  James  Bain,  Alexander  McCnen  and 
Thomas  M.  Locke,  are  city  commissioners  of  the  city  of  Pliiladelphia, 
and  that  the  said  Edwin  H.  Fitler,  Edward  Browning,  John  P.  Yerree, 
Henry  S.  Hagert  and  John  0.  James  assume  to  be  "commissioners  of 
election,"  under  and  by  virtue  of  a  certain  ordinance  passed  by  the  "con- 
vention to  revise  and  amend  the  constitution  of  this  State,"  which  was 
convened  under  the  j^rovisions  of  the  act  approved  April  llth,  1872,  enti- 
tled "  An  act  to  provide  for  calling  a  convention  to  amend  the  constitu- 
tion"— a  copy  of  which  ordinance  will  be  found  hereto  annexed. 

3.  That  the  snid  defendants,  Edwin  H.  Fitler,  Edward  Browning,  John 
P.  Verree,  Henr}'  S.  Hagert  and  John  O.  James,  propose  to  held  an  elec- 
tion in  the  city  of  Philadelphia,  on  the  third  Tuesda}^  of  December,  1873, 
for  the  purpose  and  in  the  manner  prescribed  in  the  said  ordinance;  to 
assume  and  exercise  all  the  powers  therein  and  thereby  attempted  to  be 
conferred  upon  them  by  the  said  ordinance ;  to  disregard  and  set  aside 
the  requirements  of  the  sixth  section  of  the  said  act  of  Api'il  llth,  1872, 
and  to  prevent  the  election  officers  of  the  city  and  county  of  Philadelphia 
from  discharging  the  duty  incumbent  upon  them  of  holding  the  said  elec- 
tion ;  and  that  the  said  defendants,  James  Bain,  Alexander  McCuen  and 
Thomas  M.  Locke,  citj''  commissioners  as  aforesaid,  propose  to  expend  a 
large  sum  of  mone}^  belonging  to  the  treasury  of  the  cit}'  of  Philadelphia, 
in  defraying  the  expenses  of  the  said  proposed  election. 

4.  That  it  is  alleged,  in  support  or  justification  of  the  proposed  action 
of  the  said  defendants,  that  the  said  convention,  which  was  called  to  revise 
and  amend  the  constitution  of  this  State,  was  and  is  invested  with  the 
absolute  sovereignty  of  this  commonwealth  ;  that  it  can  disregard  and  set 
aside  the  existing  constitution  and  laws  of  this  commonwealth  ;  and  that, 
in  short,  the  citizens  of  this  commonwealtli  were  and  are  subject  to  the 
power  of  the  said  convention  in  the  same  sense  that  the  inhabitants  of  an 
abfolute  monarchy  are  the  subjects  of  the  reigning  monarch  ;  but  that 
your  orators  charge  the  contrary,"  and  aver  that  the  members  of  the  said 
convention  were  selected  in  the  manner  prescribed  bj-  the  said  act  of  April 
llth,  1872,  for  no  other  purpose  than  that  of  preparing  the  draught  or 
form  of  an  amended  constitution,  and  submitting  the  same  to  the  people 
for  adoption  or  rejection,  at  an  election  to  be  conducted  according  to  law ; 
that  the  General  Assembly  of  this  commonwealth  could  not  possibly  have 
convened  an  absolute  and  sovereign  convention  invested  with  all  legisla- 
tive, judicial  and  executive  power  of  this  commonwealth  in  the  manner 
in  which  the  now  existing  convention  was  convened  ;  that  the  delegates 
to  the  said  convention  were  not  elected  by  nor  did  they  represent  the 
people  in  any  sense  which  is  consistent  with  the  ideas  of  election  and 
representation  as  recognized  by  the  constitution,  laws,  customs  and  tra- 
ditions of  this  commonwealth  ;  that  nearly  one-half  of  the  delegates  to 
tlie  said  convention,  including  those  representing  in  theory  the  entire 
State,  as  well  as  those  so  representing  its  various  subdivisions  under  the 
said  act  of  April  llth,  1872,  were  not  the  choice  of  a  majoi'ity  of  the  elec- 
tors of  the  said  State,  or  of  the  said  subdivision  ;  that  of  the  twenty-eight 
delegates  from  the  State  at  large,  fourteen  represented  a  majority  of  about 
352,0(i0  voters,  and  the  same  number  represented  a  minority  of  about 
ol5,000  voters ;  and  the  same  division  of  delegates  would  have  been  the 
case  if  the  majority'  had  consisted  of  GOU,000  votes,  and  the  minority  of 
sixty  votes. 

5.  That  by  the  said  ordinance  the  amended  constitution  prepared  by  the 
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said  convention  is  to  be  submitted  to  the  people  as  a  whole,  although  one- 
third  of  all  the  members  thereof  did  require  the  separate  and  distinct  sub- 
mission to  a  popular  vote  of  article  v.  of  the  said  constitution  relating  to 
"  The  Judiciar}' ;"  and  that  the  copy  hereto  annexed  is  a  true  copy  of  the 
said  proposed  constitution. 

6.  That  your  orators,  therefore,  charge  that  the  proposed  acts  of  the  de- 
fendants are  utterly  illegal,  and  that  no  money  or  property  of  any  kind 
belonging  to  the  cit}^  of  Philadelphia  can  lawfully  be  appropriated,  used  or 
expended  in  holding  the  election  proposed  to  be  held  by  the  said  defend- 
ants, Fitler,Yerree,  Browning,  Hagert  and  James  ;  that  such  appropriation, 
use  or  expenditure  would  be  a  breach  of  trust  upon  which  said  money  is 
hdd,  and  that  all  the  proposed  doings  of  the  said  defendants  in  the  premi- 
ses are  contrary  to  law  and  prejudicial  to  the  interests  of  the  community. 

Your  orators  being,  therefore,  remediless  at  common  law,  pray  equitable 
relief,  as  follows  : — 

First. — That  the  said  defendants,  and  each  of  them,  be  enjoined  by  in- 
junction, preliminary  until  hearing  and  perpetual  thereafter,  from  appro- 
priating, using  or  expending  any  money  or  other  property  of  the  city  of 
Philadelphia,  in  or  about  preparing  for  or  conducting  the  said  election  pro- 
posed to  be  held  on  the  sixteenth  day  of  December,  1813,  by  the  said 
defendants,  Fitler,  Yerree,  Browning,  Hagert  and  James  ;  and  the  said  de- 
fendants last  named,  and  each  of  them,  be  enjoined  by  injunction,  prelimi- 
nary until  hearing  and  perpetual  thereafter,  from  holding  the  said  election. 

Second. — Such  other  relief  as  to  the  court  may  seem  fit. 

I  certify  that  there  has  not  been  time  to  print  the  above  bill. 

J.  E  GOWEN, 
Solicitor  for  Plaintiffs. 


In   the   Supreme    Court  of  Pennsylvania  for  the  Eastern 
District,  at  Nisi  Prius. 

January  Term,  1874.     No. 

Between  John  H.  Donnelly,  Plaintiff,  and  Edwin  H.  Fitler,  Edward 
Browning,  John  P.  Yerree,  Henry  S.  Hagert,  and  John  0.  James, 
Defendants. 

To  the  Honorable  the  Judges  of  the  said  Court: 

Your  orator  complains  and  says : — 

1.  He  is  a  citizen  and  qualified  voter  of  the  State  of  Pennsylvania,  and 
holds  the  office  of  inspector  of  elections  in  and  for  the  fourth  division  of 
the  firth  ward  of  the  city  of  Philadelphia.  He  was  duly  and  lawfully 
appointed  to  the  said  office,  on  the  da}--  of  September,  A.  D.  1813,  as 

such  officer,  to  conduct  the  election  under  the  constitution  and  laws  of 
this  commonwealth,  and  under  the  laws  of  the  United  States,  to  be  held 
in  the  said  city  during  the  ensuing  year,  under  and  by  virtue  of  the  twenty- 
fourth  section  of  the  act  of  the  General  Assembly  of  this  commonwealth, 
entitled  "  An  act  further  supplemental  to  the  act  relative  to  the  elections 
of  this  commonwealth,"  approved  the  seventeenth  day  of  April,  A.  D.  1869. 
And  he  annexes  hereunto  a  copy  of  his  certificate  of  appointment,  marked 
exhibit  A,  which  he  prays  may  be  treated  as  a  part  of  this  his  bill. 


2.  The  said  defendants  assume  to  be  "  coraraissioners  of  election  "under 
and  by  virtue  of  a  certain  ordinance  passed  by  the  "  convention  to  revise 
and  amend  the  constitution  of  this  State,"  which  was  convened  under  the 
provisions  of  the  act  approved  April  11th,  1872,  entitled  "An  act  to  provide 
for  calling  a  convention  to  amend  the  constitution,"  a  copy  of  which 
ordinance  will  be  found  hereto  annexed. 

3.  In  and  by  the  said  act  of  the  General  Assembly  of  this  common- 
wealth, under  which  the  convention  to  revise  the  constitution  was  called 
and  convened,  viz.,  by  the  sixth  section  thereof,  it  is  provided  as  follows: 
"  The  election  to  decide  for  or  against  the  adoption  of  the  new  constitu- 
tion, or  specific  amendments,  shall  be  conducted  as  the  general  elections 
of  this  commonwealth  are  now  by  law  conducted."  Your  orator's  right 
and  duty  under  the  said  provisions  of  the  said  act  of  Assembly  is  clear 
and  positive  to  discharge  the  duty  of  holding  the  said  election  in  the  said 
division  of  the  said  ward  of  the  said  city, 

4.  Your  orator  further  saith  that  under  the  provisions  of  the  twenty- 
sixth  section  of  said  first  mentioned  act  of  Assembly,  he  is  liable  to  a  fine 
of  ninety-nine  dollars  if  he  neglects  to  serve  as  such  election  officer  under 
the  provisions  of  said  act,  unless  prevented  b^'  the  act  of  God. 

5.  Your  orator  further  saith,  that  the  said  defendants,  Edwin  H.  Fitler, 
Edward  Browning,  John  P.  Verree,  Henry  S.  Hagert  and  John  0.  James, 
propose  to  hold  an  election  in  the  city  of  Philadelphia,  on  the  third  Tues- 
day of  December,  1873,  for  the  purpose  and  in  the  manner  prescribed  in 
the  said  ordinance  referred  to  in  the  second  paragraph  of  this  bill,  and  of 
which  a  copy  is  annexed  as  aforesaid,  and  to  assume  and  exercise  all  the 
powers  therein  and  thereby  attempted  to  be  conferred  upon  them  by  the 
said  ordinance,  to  disregard  and  set  aside  the  requirements  of  the  sixth 
section  of  the  said  act  of  April  1 1th,  1872,  and  to  prevent  the  election  officers 
of  the  city  and  county  of  Philadelphia  from  discharging  the  duty  incum- 
bent upon  them  of  holding  the  said  election,  and  propose  and  intend  to 
appoint  other  and  different  election  officers  in  place  of  your  orator  and 
other  lawfully  appointed  officers  to  hold  the  said  election  in  and  for  the 
said  sixth  division  of  the  fifth  ward  aforesaid,  and  to  prevent  jovly  orator 
from  holding  such  election. 

6.  In  support  and  justification  of  their  proposed  action,  the  defendants 
allege  that  they  are  not  bound,  governed,  or  controlled  by  the  said  acts  of 
Assembly  or  by  the  laws  of  this  commonwealth,  or  by  any  law  whatever  ex- 
cept the  said  ordinance.  And  say  that  the  said  convention,  called  as  aforesaid 
to  revise  and  amend  the  constitution,  became  as  soon  as  called  an  absolute 
and  despotic  sovereign  power,  vested  with  all  the  rights  of  the  people  of 
this  commonwealth,  and  that  said  convention  can  deal  with  all  laws  of 
this  commonwealth,  sustaining,  abolishing,  or  dispensing  with  them  at  its 
pleasure.  That  the  said  convention  was  not  bound  to  submit  the  said 
constitution  to  a  vote  of  the  people,  and  that  it  is  of  mere  grace  such 
submission  is  to  be  made,  and  that  therefore  they  can  regulate  the   terms 

■  and  manner  thereof  at  pleasure,  and  that  the  said  ordinance  under  which 
the  said  defendants  claim  to  act,  is  the  supreme  law  of  the  land,  super- 
seding the  present  constitution  and  laws  of  this  commonwealth. 

7.  Your  orator  charges  that  these  pretences  and  alleged  grounds  for 
justifying  defendants'  action  are  utterly  unfounded  and  illegal,  and  that 
their  attempt  is  revolutionary  and  contrary  to  law  and  equity,  and  to  his 
great  personal  injury,  depriving  him  of  the  office  to  which  he  has  law- 
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fully  hecn  appointed,  and  rendering  him  linble  to  punishment  for  neglect 
of  his  dut}',  which  duty  he  is  anxious  to  fulfil. 

Your  orator,  therefore,  being  without  adequate  remedy  at  law,  needs 
equitable  relief. 

Wherefore  he  prays, 

1st.  Tliat  your  honors  will  grant  an  injunction  upon  and  against  the 
said  defendants,  and  eacli  and  ever}'  of  them,  special  until  hearing  and 
perpetual  thereafter,  enjoining  and  restraining  tlie  said  defendants  and 
each  and  every  of  them,  by  themselves,  their  servants,  agents,  or  appoint- 
ees, of  whatever  nature,  from  interfering  with  or  molesting  your  orator  iu 
his  said  office  of  election  inspector  in  said  division,  and  from  appointing 
or  attempting  to  appoint  any  person  or  persons  to  act  in  his  place  or  stead, 
or  to  act  as  election  officers  at,  in,  or  for  said  election  division  for  liolding 
said  election,  and  from  otherwise  intermeddling  or  interfering  with  the 
conduct  of  said  election  at  said  division  of  said  ward. 

2d.  Tliat  he  may  have  such  other  and  further  relief  as  the  case  may  re- 
quire and  to  your  honors  shall  seem  meet. 

And  your  orator  will  ever  pray,  &c. 

R.  L.  ASHHURST, 

B.  n.  BREWS  rp:R, 

Solicitors  for  Plaintiff. 

(Copy.) 

EXHIBIT  A. 

[^'pbl'MiS"']  Phtlabelphta,  October  1,  I8V3. 

This  is  to  Certify,  That  John  W.  Donnelly  has  been  ap- 
pointed inspector  by  the  board  of  aldermen,  for  the  sixth 
division,  fifth  ward,  of  the  city  of  Philadelphia,  in  confor- 
mity with  the  act  of  Assembly  approved  April  Hth,  1869,  to 
serve  for  the  year  1873. 

(Sig.)  DAYID  BEITLER, 

Provident. 
(Sig.)  JAS.  W.  POWELL, 

Clerk. 


-as        r^S 


CSeal  of  the  Board  of  Aldermen 
of  the  City  of  Philadelphia, 


en  "I 


COPY   OP 

a:n'  ordinance 


FOR    SUBMITTING    THE    AMENDED    CONSTITUTION   OF  PENNSYLVANIA  TO  A  VOTE 
or   THE    QUALIFIED    ELECTORS   THEREOF. 

Be  it  ordained  by  the  constitutional  convention  of  the  commonwealth  of 
Pennsylvania,  as  folloivs  : 

1.  That  the  amended  constitution  prepared  by  this  convention  be  sub- 
mitted to  the  qualified  electors  of  the  commonwealth,  for  their  adoption 
or  rejection,  at  an  election  to  be  held  on  the  third  Tuesday  of  December 
next ;  except  as  hereinafter  ordered  and  directed,  the  said  election  shall  be 
held  and  conducted  by  the  regular  election  officers  in  the  several  election 
districts  throughout  the  commonwealth,  under  all  the  regulations  and  pro- 
visions of  existing  laws  relating  to  general  elections  ;  and  the  slieriifs  of 
the  several  counties  shall  give  at  least  twenty  days'  notice  of  said  election 
by  proclamation. 
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2.  The  secretary  of  tbe  commonwealth  shall,  at  least  twenty  dnys  be- 
fore the  said  election,  furnish  to  the  commissioners  of  each  county  a 
sufficient  number  of  properly  prepared  circulars  of  instructions.  The 
commissioners  of  the  several  counties  shall  cause  to  be  printed  at  least 
three  times  as  man}^  ballots  of  affirmative  votes  as  there  are  voters  in  each 
county — and  the  same  number  of  negative  votes  ;  and  the  said  commis- 
sioners shall,  at  least  five  days  before  said  election,  cause  to  be  fairly  dis- 
tributed to  the  several  election  districts  in  their  respective  counties,  the 
said  ballots,  tallj^-iists,  returns,  circulars  of  instructions,  and  such  other 
books  and  papers  as  may  be  necessar}'.  The  ballots  shall  be  printed  or 
written  in  the  following  form  :  On  the  outside  the  words  "  New  Constitu- 
tion ;"  in  the  inside,  for  all  persons  giving  affirmative  votes,  the  words 
"  For  the  New  Constitution,"  and  for  all  persons  giving  negative  votes, 
the  words  "Against  the  New  Constitution." 

3.  If  it  shall  appear  that  a  majority  of  the  votes  polled  are  for  the  new 
constitution,  then  it  shall  be  the  constitution  of  the  commonwealth  of 
Pennsylvania  on  and  after  the  first  daj^  of  January,  in  tlie  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-four ;  but  if  it  shall  appear 
that  a  majority  of  the  votes  polled  were  against  the  new  constituLion, 
then  it  shall  be  rejected  and  be  null  and  void. 

4  Five  commissioners  of  election,  viz.  •  Edwin  H.  Fitler,  Edward 
Browning,  John  P.  Yerree,  Henry  S.  Hagert,  and  John  0.  James,  are 
hereby  appointed  by  tliis  convention,  who  shall  have  direction  of  the  elec- 
tion upon  this  amended  constitution  in  the  city  of  Philadelphia.  The 
said  commissioners  shall  be  duly  sworn  or  affirmed  to  perform  their  duties 
with  impartiality  and  fidelity.  They  shall  also  have  power  to  fill  vacan- 
cies in  their  own  number.  It  shall  be  the  duty  of  said  commissioners,  or 
a  majority  of  them,  and  they  shall  have  authority  to  make  a  registration 
of  voters  for  the  several  election  divisions  of  said  city,  and  to  furnish  the 
lists  so  made  to  the  election  officers  of  each  precinct  or  division  ;  to  dis- 
tribute the  tickets  for  said  cit}'  provided  for  by  this  ordinance  to  be  used 
at  the  election  ;  to  appoint  a  judge  and  two  inspectors  for  each  election 
division,  by  whom  the  election  therein  shall  be  held  and  conducted,  and  to 
give  all  necessary  instructions  to  the  election  officers  regarding  their 
duties  in  holding  the  election  and  in  making  returns  thereof.  No  person 
shall  serve  as  an  election  officer  who  would  be  disqualified  under  section  15, 
article  8,  of  the  new  constitution.  The  general  return  of  the  election  in 
the  said  city  shall  be  opened,  computed,  and  certified  before  the  said  com- 
missioners, and  with  their  approval — which  approval  shall  be  endorsed 
upon  the  return.  They  shall  make  report,  directed  to  the  president  of 
this  convention,  of  their  official  action  under  this  ordinance,  and  con- 
cerning the  conduct  of  the  said  election  within  the  said  city. 

The  judges  and  inspectors  aforesaid  shall  conduct  the  election  in  all 
respects  conformabl}'  to  the  general  election  laws  of  this  commonwealth, 
.and  with  like  powers  and  duties  to  those  of  ordinary  election  officers. 
Each  inspector  shall  appoint  one  clerk  to  assist  the  board  in  the  perform- 
ance of  its  duties,  and  all  the  election  officers  shall  be  duly  sworn  or 
affirmed  according  to  law,  and  shall  possess  all  the- qualifications  required 
by  law  of  election  officers  in  this  commonwealth.  At  said  election  any 
duly  qualified  elector  who  shall  be  unregistered,  shall  be  permitted  to  vote 
upon  making  proof  of  his  right  to  the  election  officers,  according  to  the 
general  election  Jaws  of  this  commonwealth.  Return  inspectors  and 
their  clerks,  and  an  hourly  count  of  the  votes  shall  be  dispensed  with,  but 
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overseers  of  election  may  be  selected  for  any  precinct  by  said  election 
commissioners,  whose  duties  and  powers  shall  be  the  same  as  those  of 
overseers  of  election  in  said  city  under  existing  election  laws  applicable 
thereto.  Returns  of  the  election  shall  be  made  in  said  city  as  in  the  case 
of  an  election  for  a  governor,  but  a  triplicate  general  return  for  said  city 
shall  be  made  out  and  forwarded  to  the  president  of  this  convention  at 
Harrisburg,  as  is  hereafter  provided  in  case  of  county  returns. 

5.  In  each  of  the  counties  of  the  commonwealth  (except  Philadelphia), 
the  returns  of  the  election  shall  be  made  as  in  the  case  of  an  election  for 
governor,  but  the  return  judges  in  each  county  shall  make  out  a  triplicate 
county  return,  and  transmit  the  same,  within  live  days  after  the  election, 
directed  to  the  president  of  this  convention,  at  Harrisburg. 

Done  in  convention,  this  third  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sevent^'-three, 

JOHN  H.  WALKER, 

F7'esident. 

Attest — D.  L.  Imbrie, 

Chief  Clerk. 


In  the  Supreme  Court  of  .Pennsylvania  in  and  for  the 

Eastern  District. 

Or  January  Term,  18U.     No.  13. 

Wells  et  al.  vs.  Bain  et  al, 

Francis  Wells,  being  duly  sworn,  deposes  and  saj^s: 

1.  I  am  one  of  the  plaintiffs  in  the  above  suit. 

2.  The  defendants,  James  Bain,  Alexander  McCuen  and  Thomas  M. 
Locke  are  city  commissioners  of  the  city  of  Philadelphia,  and  the  defend- 
ants Edwin  H.  Fitler,  Edward  Browning,  John  P.  Verree,  Henry  S.  Ha- 
gei't  and  John  0.  James  assume  to  be  "  commissioners  of  election," 
under  and  by  virtue  of  a  certain  ordinance  passed  by  the  "  convention  to 
revise  and  amend  the  constitution  of  this  State,"  convened  under  the 
provisions  of  the  act  of  April  11th,  1872,  providing  for  the  calling  of  such 
a  convention. 

3.  I  am  informed  and  believe  that  the  defendants  Fitler,  Browning, 
Yerree,  Hagert  and  James  propose  to  hold  an  election  on  the  third  Tues- 
day of  December,  1813,  for  the  purpose  and  in  the  manner  specified  in  the 
said  ordinance,  and  that  the  other  defendants  propose  to  expend  a  large 
sum  of  money  belonging  to  the  treasury  of  the  city  of  Philadelphia  in  de- 
fraying the  expenses  of  the  proposed  election. 

4.  1  am  informed  and  believe  that  the  pamphlet  annexed  to  said  bill 
contains  a  true  copy  of  the  constitution  proposed  to  be  submitted  for 
adoption  or  rejection  on  the  said  third  Tuesday  of  December,  1873,  and 
of  the  ordinance  under  which  the  election  is  proposed  to  be  held. 

5.  I  am  informed  and  believe  that  the  delegates  to  the  said  constitu- 
tional convention  were  elected  in  the  manner  prescribed  in  the  said  act 
of  April  11th,  1872,  and  that  nearly  one-half  of  the  whole  number  of  dele- 
gates were  not  the  choice  of  a  majority  of  the  voters  of  the  election  dis- 
trict which  they  were  supposed  to  represent. 
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6.  I  am  informed  and  believe  that  one-third  of  all  the  members  of  the 
said  convention  required  that  the  article  in  the  said  new  constitution, 
relating  to  "  the  judiciary,"  should  be  submitted  to  a  popular  vote,  but 
that  the  convention  refused  to  conform  to  their  request. 

7.  I  am  informed  and  believe  that  several  vacancies  occurred  in  the  said 
convention  during  its  sessions,  and  that  the  said  vacancies  were  filled  by 
either  the.  fourteen  members  at  large  representing  the  majority,  or  the 
fourteen  members  at  large  representing  the  minority,  as  directed  by  the 
said  act  of  April  11th,  1872. 

FRANCIS  WELLS. 
Sworn  and  subscribed  before  me,  this  twenty-fourth  day  of  November, 
1873. 
[seal.]  C  Leslie  Reilly, 

*  Notary  Public. 

Francis  Wells,  being  further  sivorn,  deposes  as  follows : 
I  am  a  citizen  and  qualified  voter  of  the  State  of  Pennsylvania,  a  resi 
dent  of  the  city  of  Philadelphia,  and  a  taxpayer,  and  also  an  owner  of  real 
estate  in  the  said  city. 

FRANCIS  WELLS. 
Sworn  and  subscribed  before  me,  this  twenty-fourth  day  of  November, 
A.  D.  1873. 
[seal.]  Samuel  P.  Hull, 

Alde7-')nan. 


In  the  Supreme    Court  of  Pennsylvania  in    and   for    the 

Eastern  District. 

Op  January  Term,  1874.     No.  13. 
Francis  Wells  and  others  v.  James  Bain  and  others. 

Harmanus  Neff  having  been  duly  sworn,  deposes  and  says: 

First. — I  am  one  of  the  plaintiffs  in  the  above  entitled  suit.  I  am  a 
citizen  and  qualified  voter  of  the  State  of  Pennsylvania,  a  taxpayer  residing 
in  the  city  of  Philadelphia,  and  the  owner  of  real  estate  situate  therein. 

Second. — The  defendants,  James  Bain,  Alexander  McCuen  and  Thomas 
M.  Locke  are  city  commissioners  of  the  city  of  Philadelphia,  and  the 
other  defendants,  Edwin  H.  Fitler,  Edward  Browning,  John  P.  Verree, 
Henry  S.  Hagert  and  John  0  James,  assume  to  be  "  commissioners  of 
election,"  under  and  by  virtue  of  a  certain  ordinance  passed  by  the  "  con- 
vention to  revise  and  amend  the  constitution  of  this  State,"  which  was 
convened  under  the  provisions  of  the  act  approved  April  11th,  1872,  pro- 
viding for  the  calling  of  such  a  convention. 

Third — The  said  defendants,  Edwin  H.  Fitler,  Edward  Browning,^  John 
P.  Verree,  Henry  S.  Hagert  and  John  O.  James  propose  to  hold  an  elec- 
tion in  the  city  of  Philadelphia,  on  the  third  Tuesday  of  December,  1873, 
for  the  purpose  and  in  the  manner  prescribed  in  the  said  ordinance,  and 
are  exercising,  and  will  continue  to  exercise,  all  the  powers  therein  and 
thereby  attempted  to  be  conferred  upon  them  by  the  said  ordinance ;  and 
that  the  said  defendants  James  Bain,  Alexander  McCuen  and  Thomas  M. 
Locke,  city  commissioners  as  aforesaid,  propose  to  expend  a  large  sum 
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of  money  belonging  to  the  cit}'  of  Philadelphia  in  defraying  the  expenses 
of  the  said  proposed  election. 

HARMANUS  NEFF. 

Sworn  and  subscribed  before  me,  this  first  day  of  December,  A.  D.  1873. 
[seal.]  Joseph  N.  Tees, 

Notary  Public. 


In    the    Supreme    Court  of   Pennsylvania   in  and  for  the 

Eastern  District. 

Or  January  Term,  1874.     No.  13. 

FrAiNCIS  Wells  and  others  v.  James  Bain  and  others. 

John  E.  Addicks,  having  been  duly  su'or??,  deposes  and  says  : 

Pirst. — I  am  a  member  of  tlie  convention  to  revise  and  amend  the 
constitution  of  this  State,  convened  under  the  provisions  of  the  act  ap- 
proved April  11th,  1872. 

Second. — I  am  informed  and  believe  tliat  all  the  printed  copies  of  the 
journal  of  the  proceedings  of  the  said  convention  after  the  thirtieth  day 
of  October,  1873,  and  the  debates  of  the  said  convention  after  the  sixteenth 
day  of  September,  1873,  were  recently  destroyed  b}-  fire  in  the  city  of 
Harrisburg. 

Third. — I  have  been  asked  to  state  what  took  place  in  the  said  conven- 
tion upon  the  question  of  tlie  submission  to  a  separate  and  distinct  vote  of 
the  people  of  article  v.  of  the  constitution  prepared  by  the  said  convention, 
relating  to  "the  judiciar}^"  and  with  that  view  have  read  the  annexed 
report  of  the  proceedings  of  the  said  convention  upon  November  1st,  1873. 
To  the  best  of  my  remembrance  and  belief  it  is  a  correct  statement  of  the 
proceedings  upon  tliat  da}'.  It  is  certainly  true  that  upon  said  November 
1st,  1873,  one-third  of  all  the  members  of  tlie  said  convention  did  require, 
in  a  paper  signed  by  them  and  submitted  to  the  convention,  that  article 
v.  of  the  said  constitution  relating  to  "  the  judiciary"  should  be  sepa- 
rately submitted  to  a  popular  vote. 

JOHN  E.  ADDICKS. 

Sworn  and  subscribed  before  me,  this  first  day  of  December,  A.  D.  1873. 
[seal.]  Robert  R.  Smith, 

Alderman. 

"REVISING  THE  LAWS. 

"Action  of  the   Constitutional   Convention   on  Saturday — Thanks 
TO  the  city  for  courtesies  extended — publishing  the  Revised  Con- 

STITLTION — THE    SCHEDULE    CONSIDERED. 

"  Upon  re-assembling  on  Saturday  morning.  President  Walker  in  the 
chair,  a  resolution  offered  by  Mr.  Addicks  was  passed,  declaring  that  the 
thanks  of  the  convention  are  due  to  the  city  authorities  of  Philadelphia  for 
their  kindness  and  liberality  in  furnishing  the  convention  with  this  com- 
modious hall,  and  we  assure  them  of  our  highest  appreciation  of  their 
civility  and  uniform  kindness. 

"  Mr.  Harry  White  introduced  a  resolution  directing  the  printing  com- 
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mittee  to  have  tbe  new  constitution  printed  in  slieet  form,  and  copies  fur- 
nished to  the  newspapers  of  the  State  for  distribution  among  tlicir  sub- 
scribers ;  an  allowance  for  this  work  to  be  made  at  the  rate  of  $10  per 
thousand  of  subscribers,  and  the  account  to  be  settled  by  the  auditor 
general, 

"  A  substitute  was  offered  by  Mi'.  D.  N.  White,  and  some  discussion  fol- 
lowed. The  subject  was  finall}^  disposed  of  by  the  appointment  of  a  special 
committee  to  report  a  definite  regulation  of  the  matter.  The  committee 
consists  of  Messrs.  Harry  White,  D.  N.  White,  Henry  G.  Smith,  James 
P.  Barr  and  Thomas  E.  Cochran.  The  committee,  during  the  day,  agreed 
upon  and  reported  to  the  convention  a  proposition,  as  follows: 

"  Resolved,  That  in  lieu  of  advei'tising  the  new  constitution  in  two 
newspapers  in  each  county,  as  provided  in  the  act  of  Assembly  entitled 
'An  act  to  provide  for  calling  a  convention  to  amend  the  constitution,' 
approved  April  11th,  1812,  the  secretary  of  the  commonwealth  is  hereby 
authorized  and  requested  to  cause  to  be  printed  by  the  State  printer,  in 
sheet  form,  a  sufficient  number  of  copies  of  the  new  constitution,  accom- 
panied by  the  address  to  the  people,  prepared  by  the  committee  of  re- 
vision of  this  body,  as  supplements  (at  least  one  to  each  of  their  sub- 
scribers), to  as  many  news})apers  published  in  this  State  as  will  consent  to 
circulate  the  same  in  their  several  daily  and  weekly'  editions,  one  time,  for 
the  allowance  of  one  and  one-half  cents  per  copy  so  circulated,  to  be 
settled  by  the  attorney  (?)  general. 

'' Fiesolved,  That  it  shall  be  the  dut3^of  the  executive  committee  of  this 
body  to  confer  immediately  with  the  secretary  of  the  commonwealth  on 
the  subject  of  the  above  resolution,  and  to  see  that  its  objects  are  expedi- 
tiously accomplished. 

"  Besolved,  That  a  copy  of  the  above  resolutions  be  immediately  fur- 
nished to  the  secretary  of  the  commonwealth. 

"  No  action  was  taken  upon  the  report. 

"  Mr.  Littleton  presented  a  notification  from  Joseph  H.  Paist,  clerk  of 
select  council,  of  the  passage  of  an  ordinance  authorizing  the  commis- 
sioners of  city  property  to  present  to  the  members  of  the  convention  the 
desks  and  chairs  used  by  them  during  the  sittings  of  the  body. 

"  A  resolution  by  Mr.  Armstrong,  returning  thanks  to  the  mayor  and 
councils  for  their  generous  consideration,  declaring  that  these  tokens  of 
friendly  regard  were  accepted  ;  that  the  remembrance  of  the  uniform  kind- 
ness of  the  mayor,  councils  and  people  of  Philadelphia  would  be  grate- 
fully cherished,  «&c.,  was  unanimously  passed. 

"  The  greater  part  of  the  morning  session  was  consumed  in  voting 
upon  motions  for  the  separate  submission  to  a  vote  of  the  people  of  cer- 
tain portions  of  the  new  constitution.  No  one  of  those  propositions 
received  a  one-third  aflirmative  vote,  consequently  the  question  of  the 
alleged  right  of  one-third  of  the  members,  under  the  act  of  Assembly,  to 
order  a  separate  submission,  was  not  raised.  The  votes  upon  the  differ- 
ent propositions  were  as  follows,  45  votes  constituting  one-third  of  the 
whole  number; 

"  To  submit  the  judiciary  article  (moved  by  Mr.  Lamberton) — 38  to  61. 

"  To  submit  the  section  of  the  legislative  article  providing  for  the  sepa- 
rate county  representation  plan  (moved  by  Mr.  D.  W.  Patterson) — 10 
to  87. 

"  To  submit  the  railroad  article  (moved  by  Mr.  Hanna) — 22  to  72. 
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"To  submit  the  section  of  the  judiciary  article  making  separate  judicial 
districts  of  40,000  population  (moved  by  Mr.  Joseph  Baily) — 32  to  68. 

"  To  submit  the  article  on  revenue,  taxation,  &c.,  (moved  by  Mr.  D.  W. 
Patterson)— 11  to  88. 

"  The  article  on  schedule,  after  immaterial  amendments  bj^  Messrs. 
Armstrong  and  Buckalew,  passed  finally. 

"  A  recess  was  then  taken  until  three  o'clock. 

"During  the  recess  the  committee  of  thirty-three,  chosen  by  resolution 
to  select  from  the  body  of  the  convention  a  State  executive  committee  of 
five,  held  a  session,  and  agreed  upon  the  following  as  the  committee : 
Messrs.  Harry  White,  John  M.  Read,  Buckalevv,  Howard  and  Newlin. 

"  AFTERNOON    SESSION. 

''Upon  the  re-assembling  at  three  o'clock,  Mr.  John  M.  Bailey  reported 
the  names  of  the  executive  committee  as  just  stated. 

"  The  report  was  adopted  as  amended,  by  adding  the  names  of  Messrs. 
J.  P.  Barr,  of  Pittsburg,  and  John  Price  Wetherill,  of  Philadelphia. 

"  Resolutions,  offered  by  the  following  named  members,  were  adopted 
as  stated  : 

"  By  Mr.  D.  W.  Patterson,  directing  the  secretary  of  the  common- 
wealth to  receive  the  signatures  to  the  constitution  of  absent  members. 

"By  Mr.  Hay,  directing  that  the  hall  and  contents,  as  far  as  tbey  are 
the  property  of  the  cit}^  of  Philadelphia,  to  be  placed  in  the  care  of  the 
committee  on  bouse,  and  directing  said  committee  to  give  proper  posses- 
sion of  the  same  to  the  Philadelphia  authorities. 

"  By  Mr.  Buckalew,  directing  the  committee  on  revision  to  prepare 
and  publish  their  exhibit  of  the  changes  proposed  by  the  new  constitu- 
tion, and  an  address  to  the  people  thereon,  after  the  adjournment  of  the 
convention. 

"By  Mr.  Dallas,  authorizing  the  president  of  the  convention,  upon  the 
request  of  a  majority  of  the  executive  committee,  to  call  a  special  session 
of  the  convention  at  Harrisburg,  at  any  time,  upon  five  days'  notice  to 
delegates  at  tlieir  respective  places  of  residence. 

"  Upon  the  last  mentioned  resolution  a  discussion  took  place,  the  points 
of  which  were  as  follows  : 

"  Mr.  Dallas  stated  that  one  of  the  Philadelphia  election  commissioners 
had  suggested  to  him  that  it  was  possible,  and  more  than  possible,  that 
difficulties  might  arise  in  carrying  out  the  purposes  of  their  appointment, 
hence  the  necessity  for  the  resolution. 

"  Mr.  Darlington  spoke  of  the  seeming  impropriety  of  committing  arbi- 
trarily to  seven  men  the  power  to  call  the  convention  together. 

"  Mr.  Dallas  further  explained  that  it  had  been  prophesied  on  the  floor 
that  the  ordinance  for  a  special  election  could  not  be  lawfully  executed  in 
Philadelphia,  and  that  it  would  be  interfered  with.  If  the  body  could  be 
convened  in  an  emergency  it  could  take  cognizance  of  this  interference. 

"  Mr.  Cochran  opposed  the  resolution  as  having  appointed  a  commission 
which,  when  necessary,  could  apply  to  the  courts  to  assist  in  carrying  on 
its  functions ;  the  convention  could  do  nothing  if  it  did  re-assemble. 

"  Mr.  Hay  thought  the  convention  ought  not  to  adjourn  over  the  elec- 
tion without  making  provision  for  an  intervening  meeting.  A  special 
session  might  not  be  necessary,  but  the  resolution  should  pass  as  a  pre- 
cautionary measure. 

"  The  resolution  was  adopted — 52  to  30. 


17 

'•■  Mr.  Lamberton,  rising  to  a  privileged  question,  forwarded  to  the 
clerk  and  had  read  a  paper,  addressed  to  the  president  and  signed  by 
forty-six  members,  asking  that  the  judiciary  article  be  submitted,  apart 
from  the  rest  of  the  constitution,  to  a  separate  vote. 

"  Some  objection  was  made  to  the  reading  of  the  paper,  upon  the 
ground  that  the  question  of  submitting  the  constitution  as  a  whole  and 
not  in  parts  had,  after  full  discussion,  been  formally  decided  afflrmativel}'', 
and  that  the  effort  now  made  was  an  attempt  to  evade  the  order  of  the 
convention  when  the  house  was  full. 

"Mr.  Lamberton  then  asked  to  have  the  clerk  read  a  resolution  upon 
the  subject  treated  of  in  the  paper. 

"  Messrs.  Wherr}',  Biddle  and  ^Armstrong  objected  to  the  reading,  and 
insisted  that  the  gentleman  from  Dauphin  (Mr.  Lamberton)  should  state 
the  question  of  privilege  upon  which  he  had  obtained  the  floor. 

"  Mr.  Lamberton  declined  to  make  a  statement  in  advance  of  the  read- 
ing uf  the  resolution,  and  called  for  the  clerk  to  proceed.  ('No,'  'no,' 
and  confusion.) 

"  Mr.  Wherry  made  the  point  that  the  introduction  of  a  resolution  was 
not  a  question  of  privilege. 

"  Tlie  chair  (Mr.  Walker)  replied  that  he  was  obliged  to  permit  the 
resolution  to  be  read  for  information,  as  he  knew  nothing  of  its  purport, 
and  until  he  did  know  this  could  not  rule  upon  the  point  Just  raised. 

"Mr.  Ha}'  interposed,  as  a  question  of  order  that,  in  the  manner  in 
which  it  had  been  introduced,  wliile  the  chair  might  properly  read  it  for 
his  own  information,  the  resolution  could  not  be  read  to  the  house. 

"  The  chair  replied  by  directing  the  clerk  to  read  the  resolution  aloud 
for  his  own  as  well  as  for  general  infurmation. 
"  The  clerk  then  read  as  follows: 

"  '  That  forty-six  members  of  the  convention,  being  more  than  one-third 
thereof,  having  demanded  in  writing  the  separate  submission  of  the  arti- 
cle on  the  judiciary  to  a  popular  vote,  it  is  hereby  ordered  that  the  same 
be  separately  submitted.' 

"  A  discussion  followed,  marked  by  unusual  warmth  and  vehemence, 
Mr.  Lamberton  claiming  the  separate  submission  as  the  right  and  privi- 
lege of  the  members  signing  his  paper,  and  appealing  in  this  behalf  to  the 
magnanimity  and  courtesy  whicli  had  thus  far  been  recognized  all  through 
the  sessions  of  the  convention. 

"Mr.  Armstrong  replied,  with  much  earnestness,  that  this  appeal  came 
with  bad  grace  from  members  on  the  floor  who  had  'log-rolled  '  out  of  the 
convention  to  procure  by  indirection  that  which  the}^  could  not  obtain  by 
parliamentary  usages  and  courtesy.  How  many  of  those  whose  names 
appeared  on  the  paper  had  been  driven  to  sign  it  upon  the  representations 
of  others  who  did  not  now,  and  never  had,  endorsed  the  judiciary  article  ? 
How  many  had  signed  it  during  the  deliberations  of  the  body,  and  how 
many  outside  of  the  house?  He  held  that  the  paper  was  neither  a  ques- 
tion of  privilege  nor  a  proper  communication  by  way  of  protest,  or  in 
and  other  manner,  and  that  there  was  nothing  before  the  house. 

"  Mr.  Lamberton  replied  that  the  names  were  in  thehand  writing  of 
those  whom  they  represented,  and  that  no  one  signature  was  appended 
outside  of  the  convention  ;  that  the  paper  had  not  been  circulated  until 
after  fifty-one  delegates,  on  the  previous  day,  voted  for  the  separate  sub- 
mission of  the  article,  which  vote,  unfortunately,  under  the  ruling  of  the 
chair  (being  upon  an  amendment,  and  not  upon  a  direct  proposition),  had 
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been  held  to  he  invalid  for  this  purpose  nnder  the  rules.  A  few  of  the 
names  were  those  of  members  who  liad  been  compelled  to  leave  for  home 
on  the  night  before,  and  who,  being  absent,  wanted  to  speak  througli  this 
medium  to  the  convention.  He  insisted  upon  having  the  decision  of  the 
chair  upon  the  right  of  these  forty-six  gentlemen  to  have  a  separate 
submission. 

"  After  further  remarks  by  Mr.  Armstrong  upon  the  invalidity  and  in- 
applicaViility  of  the  '  one-third  provision  '  of  the  act  of  Assembly,  the  chair 
decided  that  in  the  sliape  in  which  the  proposition  was  presented  he  could 
not  entertain  it.  He  added  that  he  believed  the  gentleman  from  Dauphin 
(^Ir.  Lamberton)  was  riglit  upon  liis  tlieor}'  of  tlie  one-tliird  vote  reipiire- 
nient,  but  the  paper  not  being  submitted  in  tlie  jn-oper  form,  he  was  com- 
pelled, against  his  own  desire,  to  decide  against  it. 

"Mr.  Ainey  desired  to  have  an  intimation  as  to  what  was  the  proper 
form,  but  no  response  was  giA'en. 

"  Tlie  modifications  to  the  schedule,  reported  from  the  committee  on 
the  subject,  consisting  of  improvements  in  language  and  unimportant 
alterations,  were  then  considered,  and  occupied  tlie  balance  of  the  day 
until  six  o'clock  p.  M.,  when  the  convention  adjourned  until  this  morn- 
ing.    The  session  will  probably  close  to-morrow." 


Brief   History    of    Constitutional    Conventions    of 
Pennsylvania. 

COXYRNTIOX  OF  17TG. 

In  Pennsylvania,  the  last  Assembly  elected  under  tlie  proprietary  gov- 
ernment continued  to  meet  down  almost  to  the  Declaration  of  Indepen- 
dence, but  often  without  a  quorum.  At  length,  in  Jul3^  17Tfi,  it  was 
superseded  b^'  a  provincial  convention,  which,  based  on  revolutionary 
principles,  took  the  government  into  its  own  hands.  The  mode  of  calling 
that  body  was  as  follows  :  On  the  18th  of  June,  1776,  a  number  of  gen- 
tlemen met  at  Carpenters'  Hall,  in  Philadelphia,  being  deputed  by  the 
committees  of  several  of  the  counties  of  the  province  to  join  in  conference, 
in  pursuance  of  a  circular  letter  from  the  committee  of  Philadelphia, 
enclosing  the  resolution  of  the  Continental  Congress  of  May  lOth,  1776. 
After  a  vote  approving  of  that  resolution,  it  was  unanimouslv  resolved  by 
the  conference  that  it  was  necessary  that  a  provincial  convention  should 
be  called  by  them,  for  the  express  purpose  of  forming  a  new  government 
for  this  province  on  the  authority  of  the  people  only.  The  conference 
then  proceeded  to  fix  the  qualifications  of  electors  of  deputies  to  the  con- 
vention, giving  a  vote  to  all  "  associators  "  in  the  province,  of  the  age  of 
twenty-one  years,  who  had  lived  one  year  in  the  province,  and  i)ai(l  or 
been  assessed  toward  any  provincial  or  county  tax  ;  and  also  to  every 
person  qualified  by  the  laws  of  the  province  to  vote  for  representatives  in 
Assembly,  upon  their  taking  a  prescribed  oath.  A  committee  appointed 
to  apportion  representation  in  the  convention  amongst  the  several  dis- 
tricts of  the  province  recommended,  and  the  conference  voted  that  eight 
representatives  should  be  sent  b}^  the  city  of  Philadelphia  and  eight  by 
each  count_v  in  tlie  province.  The  electors  were  then  required  to  meet  on 
the  8th  of  July  following,  to  elect  the  members  of  the  convention,  and  the 
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latter  to  meet  on  the  fifteenth  of  the  same  month.  On  the  day  appointed 
the  convention  met  at  Pliiladelphia,  and  continued  in  session  until  the 
28th  of  September  following,  when  it  adopted  and  put  into  operation  the 
first  constitution  of  Pennsylvania. 

Although  the  resolution  of  the  conference  calling  the  convention  "for 
the  express  purpose  of  forming  a  new  government,"  &c.,  might  be  con- 
strued to  limit  that  body  to  that  particular  business,  yet  it  did  not  in  fact 
so  restrict  itself;  and  it  is  doubtful  if  the  conference  intended  so  to  restrict 
it,  for,  by  subsequent  resolution,  passed  on  the  2od  of  June,  the  latter 
recommended  to  the  convention  to  choose  delegates  to  the  Continental 
Congress,  and  also  a  council  of  safety,  to  exercise  the  whole  executive 
powers  of  government,  so  far  as  related  to  the  military  defence  of  the 
province,  and  to  make  such  allowance  for  their  services  as  should  be  rea- 
sonable. Thus  the  convention  received  from  the  bod}^  calling  it,  so  far, 
at  least,  as  the  latter  could  give  it,  authority  to  exercise  both  legislative 
and  executive  functions  in  addition  to  those  inuring  to  it  by  virtue  of  its 
special  commission  ;  and  the  journal  of  that  body  shows  that  much  of  its 
time  was  occupied  from  day  to  da}',  while  framing  the  constitution,  in 
business  of  an  ordinary  legislative  or  executive  character.  Of  the  ille- 
gitimacy, therefore,  of  this  convention,  considered  as  a  constitutional  con- 
vention, there  is  no  doubt. 

[Jameson's  Constitutional  Convention,  sections  143  and  144.] 

COXVEXTIOX  OF  1789-80. 

Of  the  next  class  of  conventions,  comprising  such  as  have  been  called 
for  legitimate  jjurposes,  but  irregularly,  in  disregard  of  constitutional  pro- 
visions prescribing  particular  modes  in  which  alone  amendments  to  tlie 
constitution  should  be  made,  there  have  been  but  three:  that  of  Penn- 
sylvania of  1789,  that  of  Delaware  of  1792,  and  that  of  Maryland  of  1850, 
A  brief  history  of  these  will  be  given  in  the  order  in  which  they  occurred. 

As  stated  in  the  last  section,  the  Pennsylvania  constitution  of  1776, 
section  xlvii,,  provided  a  special  apparatus  for  revising  or  amending 
that  instrument  through  the  instrumentality,  first,  of  a  council  of  censors; 
secondly,  if  deemed  necessary  b}'^  the  latter,  of  a  convention  to  be  called 
b}'  that  body.  The  terms  of  this  constitutional  provision  were  identical 
with  those  of  section  xliv.  of  the  Vermont  constitution  above  quoted, 
and  indeed  was  the  model  after  which  the  latter  was  drawn.  But  besides 
this  section  there  was  inserted  in  the  preamble  to  the  Pennsylvania  con- 
stitution the  following  important  restrictive  clause,  namely  :  *  *  *  * 
"We,  the  representatives  of  the  freedraen  of  Pennsylvania,  do,  by  virtue 
of  the  authorit}''  vested  in  us  by  our  constituents,  ordain,  declare  and 
establish  the  following  declaration  of  rights  and  frame  of  government  to 
be  the  constitution  of  this  commonwealth,  and  to  remain  in  force  therein 
forever  unaltered,  except  such  articles  as  shall  hereafter  on  experience  be 
found  to  require  improvement,  and  which  shall  by  the  same  authority  of 
tlie  people,  fairly  delegated  as  this  frame  of  government  directs,  be  amended 
or  improved,"  &c. 

The  council  of  censors  having  twice  met  in  1783  and  1784,  and  having 
failed  bj'^  a  constitutional  majority  to  agree  upon  calling  a  convention  to 
consider  amendments  deemed  necessary  by  a  majority  of  that  bod}',  ad- 
journed September  25th,  1784,  to  meet  again  on  the  day  preceding  the 
next  general  election  ;  but  in  fact  never  again  convened. 
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At  t]ie  session  of  the  General  Assembl}^  in  March,  1*189 — the  year  pre- 
ceding the  time  fixed  by  the  constitution  for  the  meeting  of  the  next  conn- 
ed of  censors — resolutions  were  passed  calling  the  attention  of  the  people 
to  the  subject  of  amending  their  constitution,  and  suggesting  that  should 
they  concur  with  the  House  in  tlie  opinion  tliat  a  convention  should  be 
called  for  that  purpose  that  it  would  be  "convenient  arid  proper  for  them 
to  elect  members  of  a  convention  of  the  same  numbers  and  in  the  like 
proportions  for  the  city  of  Philadelphia,  and  the  several  counties,  with  those 
of  their  representatives  in  Assembly  on  the  day  of  the  next  general  elec- 
tion, at  the  ])laces  and  in  the  manner  prescribed  in  cases  of  election  of 
members  of  Assembly  b}'^  the  laws  of  this  State.''  The  resolution  further 
provided,  that  on  the  pleasure  of  the  people  in  the  premises  being  signified 
to  them  at  their  next  sitting,  they  would  provide  by  law  for  the  expenses 
of  the  convention,  and,  if  requested,  would  appoint  the  time  and  place  for 
the  meeting  thereof. 

At  the  next  session  of  the  Assembly,  in  September  following,  it  appear- 
ing to  the  satisfaction  of  that  body,  by  petitions  and  reports  of  members 
communicating  the  results  of  their  inquiries  during  the  vacation  of  the 
Assembly,  that  a  convention  was  expedient  and  proper,  in  the  general 
opinion  of  the  people  of  the  State,  resolutions  were  passed  calling  a  con- 
vention to  meet  in  Philadelphia,  on  the  fourth  Tuesda}''  of  Xovember,  1789. 
Delegates  were  accordingly  elected,  and,  assembling  on  the  day  appointed, 
framed  and  established  the  constitution  of  1790.  [Ibid.,  sections  221  and 
222.1 

CONYENTIOX  OF  1837-38. 

Act  approved  April  14,  1835. 

An  Act 

To  provide  for  calling  a  convention  with  limited  powers. 

Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Efpresentafives  of 
the  c'ommonivealth  of  Pennsylvania  in  General  Assembly  met,  and  it  is 
hereby  enacted  by  authority  of  the  same,  That  for  the  purpose  of  ascer- 
taining the  sense  of  the  citizens  of  this  commonwealth  on  the  expediency 
of  calling  a  convention  of  delegates  to  be  elected  by  the  people,  with  au- 
thorit}'  to  submit  amendments  of  the  State  constitution  to  a  vote  of  the 
people  for  their  ratification  or  rejection,  and  with  no  other  or  greater  pow- 
ers whatsoever,  it  shall  be  the  dut}^  of  each  of  the  inspectors  of  votes  for 
the  several  townships,  wards  and  districts  in  this  commonwealth,  at  the 
next  general  election,  to  receive  tickets,  eitlier  written  or  printed,  from 
the  citizens  thereof  qualified  to  vote  at  such  general  election,  and  to  de- 
posit them  in  a  proper  box  or  boxes  to  be  for  that  j^urpose  provided  by 
the  proper  officers,  which  tickets  shall  be  labelled  on  the  outside  with  the 
word  "convention,"  and  those  who  are  favorable  to  a  convention  to  be 
elected  as  aforesaid,  with  limited  powers  as  aforesaid,  may  express  their 
desire  by  voting  each  one  written  or  printed  ticket  or  ballot,  containing 
the  words  "for  a  convention  to  submit  its  proceedings  to  a  vote  of  tlie 
people  ;  "  and  those  who  are  opposed  to  such  convention  may  express  their 
opposition  by  voting  each  one  printed  or  written  ticket  or  ballot,  contain- 
ing the  words  "against  a  convention;"  and  all  tickets  containing  the 
words  "for  a  convention"  and  all  containing  the  words  "against  a  con- 


21 

vention  "  shall  be  counted  and  returned  whether  the  other  words  be  or  be 
not  added. 

Sect.  2.  The  said  election  shall,  in  all  respects,  be  conducted  as  the  o;en- 
eral  elections  of  this  commonwealth  are  now  conducted,  and  it  shall  be 
the  duty  of  the  return  judges  of  the  respective  counties  thereof,  first  hav- 
ino-  carefully  ascertained  the  number  of  votes  given  for  or  against  the 
calling  of  a  convention  in  the  manner  aforesaid,  to  make  out  duplicate 
returns  thereof,  expressed  in  words  at  length  and  not  in  figures  onl^',  one 
of  which  returns  so  made  out  shall  be  lodged  in  the  protlionotary's  oflice 
of  the  proper  county,  and  the  other  sealed  and  directed  to  the  speaker  of 
the  Senate,  which  shall  be,  by  one  of  the  said  judges,  delivered  to  the  sheriff, 
■with  the  other  returns  required  by  law  to  be  transmitted  to  the  secretary 
of  the  commonwealth,  whose  dut}-^  it  shall  be  to  transmit  the  same  there- 
with ;  and  the  speaker  of  the  Senate  shall  open  and  publish  the  same,  in 
the  presence  of  the  members  of  the  two  houses  of  the  Legislature,  on  the 
second  Tuesday  of  December  next. 

SfecT.  3.  It  shall  be  the  duty  of  the  secretar}'-  of  the  commonwealth  to 
transmit  a  copy  of  this  act  to  the  commissioners  of  each  count}^  in  the 
State,  who,  on  receipt  of  the  same,  shall  publish  it,  at  the  expense  of  the 
county,  at  least  once  a  w'eek  for  six  successive  weeks,  in  two  or  more  news- 
papers printed  in  the  said  county,  and  the  sheriff  of  each  county,  in  the 
proclamation  to  be  by  him  puiplished  of  the  holding  of  the  next  general 
election,  shall  give  notice  that  votes  will  be  given  for  or  against  the  calling 
of  a  convention  as  aforesaid. 


Act  apioroved  March  29,  1836, 
An  Act 

Providinir  for  the  call  of  a  convoution  to  propose  amendments  to  the  constitution  of  the 
State,  to  be  submitted  to  the  people  thereof  for  their  ratitieation  or  rejectiou. 

Whereas,  In  pursuance  of  an  act  passed  on  the  fourteenth  day  of  April, 
one  thousand  eight  hundred  and  thirty-five,  the  freemen  of  this  common- 
wealth have,  by  a  decided  majority,  determined  that  a  convention  shall  be 
holden  to  propose  and  submit  for  their  ratification  or  rejection  a  new  State 
constitution. 

And  Whereas,  It  is  incumbent  on  the  representatives  of  the  people 
promptly  and  without  delay  to  provide  the  means  of  carrying  the  public 
will  into  immediate  effect ;  therefore, 

Section  1.  Be  it  enacted  by  the  Senate  and  Hoiis^e  of  Representativa^of 
the  commonwealth  of  Pennsylvania  in  General  Assembly  met,  and  it  is 
hereby  enacted  by  the  authority  of  the  same,  That  an  election  shall  take 
place  in  the  several  election  districts  of  this  commonwealth  on  the  first 
Friday  in  November  next,  for  the  choice  of  delegates  to  a  convention  to 
submit  amendments  to  the  constitution  of  this  State  to  a  vote  of  the 
people  thereof,  and  that  the  said  convention  shall  consist  of  a  number 
equal  to  the  members  composing  the  Senate  and  House  of  Representa- 
tives of  this  commonwealth. 

Sect.  2.  The  delegates  to  the  convention  shall  be  apportioned  in  the 
same  manner  that  members  of  the  Senate  and  House  ot  Representatives 
shall  then  be  by  law  apportioned. 
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Sect.  3.  For  the  purpose  of  electinp^  the  aforesaid  delegates,  polls  shall 
be  opened  on  the  said  first  Friday  of  November  next,  in  tlie  different  elec- 
tion districts  of  tlie  State,  in  the  manner  directed  for  the  holding  of  the 
general  elections  of  this  commonwealth  ;  and  it  shall  be  the  duty  of  the 
inspectors,  judges,  and  clerks  of  the  last  preceding  general  election  to  at- 
tend at  the  usual  hour  and  place  of  holding  elections,  in  the  different  elec- 
tion districts  aforesaid,  on  the  said  first  Friday  of  November  next,  to 
receive  ticl'Cets,  either  written  or  printed,  from  the  citizens  thereof  qualified 
to  vote  at  the  general  elections,  and  to  deposit  them  in  a  proper  box  or 
boxes,  to  be  for  that  purpose  })rovided  by  the  proper  officers,  which  tickets 
shall  be  labelled  on  the  outside  with  the  word  "  delegates  ;"  and  that  the 
said  election  shall,  in  all  other  respects,  be  conducted,  and  returns  made 
and  transmitted,  as  in  cases  of  elections  for  senators  and  representatives 
to  the  General  Assembl}^ ;  and  the  return  judges  of  said  election  shall  give 
notice  to  the  persons  elected  delegates  to  said  convention  in  the  same 
manner  that  is  provided  for  giving  notice  to  persons  elected  to  the  Senate 
and  House  of  Representatives  of  this  commonwealth  by  the  sixteenth  sec- 
tion of  an  act  of  the  15th  Februar3%  1T99,  entitled  "An  act  to  regulate  the 
general  elections  within  this  commonwealtli." 

Sect.  4.  In  tlie  event  of  the  absence  of  any  of  the  said  inspectors,  judges 
or  clerks,  such  vacancies  shall  be  filled  by  tlie  election  or  appointment,  as 
the  case  may  be,  of  other  persons  to  act  as  inspectors, judges  or  clerks,  iu 
the  manner  provided  hy  the  general  election  laws  of  this  commonwealth. 

Sect.  5.  It  shall  be  the  duty  of  the  secretary  of  the  commonwealth,  on 
receiving  the  returns  of  the  election  held  on  the  said  first  Friday  in  No- 
vember next,  for  delegates  to  the  said  convention,  from  the  respective 
sheriffs,  to  submit  the  same  to  the  governor,  who,  upon  summing  up  and 
ascertaining  the  number  of  votes  given  for  each  and  every  person  so 
returned  or  voted  for  as  delegate,  shall  thereupon  declare,  by  proclama- 
tion, the  names  of  the  persons  duly  chosen  and  elected  delegates  to  the 
convention. 

Sect.  6.  It  shall  be  the  dut}'^  of  the  delegates  elected  as  aforesaid  to 
assemble  at  the  State  capitol  at  Harrisburg,  on  the  first  Tuesday  of  May, 
eighteen  hundred  and  thirty -seven,  and  organize  by  electing  a  president; 
and  in  case  of  the  death  or  resignation  of  any  of  the  members  of  said 
convention,  the  president  thereof  shall  issue  his  writs  of  election,  directed 
to  the  sheriflf  of  the  proper  count}-,  directing  an  election  to  be  held  to  fill 
such  vacancy  or  vacancies  in  the  same  manner  that  is  provided  for  supply- 
ing vacancies  in  the  Senate  and  House  of  Representatives,  and  after  the  said 
convention  shall  have  so  organized,  from  whence  they  may,  if  they  think 
proper,  adjourn  to  any  other  place  and  proceed  to  the  execution  of  the 
duties  assigned  them  ;  and  when  the  amendments  shall  have  been  agreed 
upon  by  the  convention,  the  constitution  as  amended  shall  be  engrossed 
and  signed  b}'-  the  officers  and  members  thereof,  and  delivered  to  the 
secretary  of  the  commonwealth,  by  whom,  and  under  whose  direction,  it 
shall  be  entered  of  record  in  his  office,  and  be  printed  as  soon  as  practi- 
cal)le,  once  a  week  in  at  least  two  newspapers  published  in  each  count}'  in 
which  two  or  more  newspapers  are  printed,  and  iu  all  the  papers  in  each 
county  where  not  more  than  two  are  printed,  and  in  at  least  six  newspapei's 
in  the  city  of  riiiladeli)hia :  Provided,  That  in  each  county  in  which  there 
is  a  German  paper  printed  said  paper  shall  be  selected  by  the  secretary 
as  one  of  the  papers  iu  which  the  amended  constitution  is  to  be  printed 
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tion of  the  amendments  submitted. 

Sect.  7.  No  delegate  shall  be  elected  to  represent  any  other  district  than 
that  In  which  he  shall  have  resided  for  one  whole  year  next  preceding  the 
election. 

Sect.  8.  For  the  purpose  of  ascertaining  the  sense  of  the  citizens  on  the 
expediency  of  adopting  the  amendments  so  agreed  upon  by  tlie  conven- 
tion, it  shall  be  lawful  for  said  convention  to  issue  a  writ  of  election, 
directed  to  the  sheriff  of  each  and  every  county  of  this  commonwealth, 
commanding  notice  to  be  given  of  the  time  and  manner  of  liolding  an  elec- 
tion for  tlie  said  purpose,  and  it  shall  be  the  duty  of  the  said  sheriffs, 
respectiveh^  to  give  notice  according!}' ;  and  if  said  election  shall  not  be 
held  on  the  day  of  holding  tlie  general  election,  it  shall  be  the  dut}'  of  the 
judges,  inspectors  and  clerks  of  tlie  last  preceding  general  election,  in  each 
of  the  townshi|)s,  wards  and  districts  of  this  commonwealth,  to  hold  an 
election  in  obedience  to  the  directions  of  the  said  convention,  in  each  of 
the  said  townships,  wards  and  districts,  at  the  usual  place  or  places  of 
holding  the  general  elections  therein  ;  and  it  shall  also  be  the  duty  of  the 
said  judges  and  inspectors  to  receive  at  the  said  election  tickets  either 
written  or  printed,  from  citizens  qualified  to  vote,  and  to  deposit  them  in 
a  box  or  boxes,  to  be  for  that  purpose  provided  by  the  proper  officers, 
which  tickets  shall  be  labelled  on  the  outside  "Amendments,"  and  those 
who  are  favorable  to  the  amendments  may  express  their  desire  b\'  voting 
each  a  printed  or  written  ticket  or  ballot  containing  the  words  "  For  the 
Amendments,"  and  those  who  are  opposed  to  such  amendments  may  ex- 
press their  opposition  by  voting  each  a  printed  or  written  ticket  or  ballot 
containing  the  words  "Against  the  Amendments,"  and  a  majority  of  the 
whole  number  of  votes  thus  given  for  or  against  the  amendments,  when 
ascertained  in  the  manner  hereinafter  directed,  shall  decide  whether  said 
amendments  are  or  are  not  thereafter  to  be  taken  as  a  part  of  the  consti- 
tution of  this  ccjmmonwealth  :  Provided,  however,  That  if  the  said  conven- 
tion shall  declare  it  to  be  most  expedient  to  submit  the  amendments  to 
the  people  in  distinct  and  separate  propositions,  it  shall  be  the  duty  of 
the  said  judges,  inspectors  and  clerks  to  receive  ballots  prepared  accord- 
ingly, or  in  any  way  which  said  convention  may  direct. 

Sect.  9.  The  election  on  the  said  proposed  amendments  shall,  in  all 
respects,  be  conducted  as  the  general  elections  of  this  commonwealth  are 
now  conducted,  and  it  shall  be  the  duty  of  the  return  judges  of  the  re- 
spective counties  thereof,  first  having  carefully  ascertained  the  number  of 
votes  given  for  or  against  the  said  amendments,  in  the  manner  aforesaid, 
to  make  out  duplicate  returns  thereof,  expressed  in  words,  at  length,  and 
not  in  figures  only,  one  of  which  returns  so  made  shall  be  lodged  in  the 
prothonotary's  office  of  the  proper  county,  and  the  other  sealed  and 
chrected  to  the  secretary  of  the  commonwealth,  which  shall  be  by  one  of 
the  said  judges  delivered  to  the  sheriff  with  the  other  returns  required  by 
law  to  be  delivered  to  the  secretary  of  the  commonwealth. 

Sect.  10.  It  shall  further  be  the  duty  of  the  secretary  of  the  common- 
wealth, on  receiving  the  returns  of  the  election  for  and  against  the  amend- 
ments proposed  by  the  convention,  to  deliver  the  same  to  the  speaker  of 
the  Senate  on  or  before  the  first  Thursday  of  the  next  session  of  the  Leg- 
islature after  said  returns  shall  so  be  received,  who  shall  open  and  pub- 
lish the  same  in  the  presence  of  the  members  of  the  Senate  and  House  of 
Kepresentatives  on  the  next  Tuesday  thereafter ;  and  when  the  number  of 
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rotes  given  for  and  the  nnmber  of  votes  given  against  the  said  nniend- 
nients  shall  have  been  summed  up  and  ascertained,  duplicate  certificates 
thereof  sliall  be  signed  by  the  speaker  of  tlie  Senate,  one  of  which  sliall  be 
filed  in  the  office  of  the  secretary  of  the  commonwealth,  and  the  otlier  de- 
livered to  the  governor,  wiiose  dut}^  it  shall  be  to  declare,  by  proclama- 
tion, whether  the  said  amendments  have  been  or  have  not  been  adopted 
by  the  freemen  of  this  commonwealth. 

Sect.  11.  The  delegates  to  the  said  convention  shall  be  entitled  'o  th^ 
same  j)av  and  mileage  to  which  members  of  tlie  General  Assembly  ae  now 
entitled,  which,  together  with  the  pay  of  a  competent  stenograp!  er  lo 
report  the  del^ates  of  the  said  convention,  and  tlie  contingent  expenses  of 
the  convention,  shall  be  paid  by  the  State  treasurer,  on  the  warrant  of  the 
presiding  otlicer  of  the  convention  ;  and  it  shall  be  the  duty  of  all  oMicers 
of  this  State,  and  of  the  State  librarian,  to  furnish  the  said  convention  with 
such  books  and  papers  in  their  possession  as  the  said  convention  may  deem 
necessary. 

Sect.  12.  Immediately  after  the  final  passage  of  this  act,  it  shall  be  the 
duty  of  the  secretary  of  the  commonwealth  to  furnish  the  sheritf  of  each 
respective  county  in  the  State  with  a  copy  of  said  act,  requiring  him  to 
issue  his  proclamation,  to  be  inserted  in  at  least  two  newspapers  published 
in  each  county  in  whicli  two  or  more  newspapers  are  printed,  and  in  all 
the  papers  in  each  county  where  not  more  than  two  are  printed,  once  a 
week  for  four  successive  weeks,  previous  to  the  first  Friday  in  November 
next,  directing  the  inspectors,  judges  and  clerks  of  the  preceding  general 
election  to  attend  at  the  proper  times  and  places,  and  perform  the  duties 
imposed  upon  them  by  the  third  section  of  this  act,  and  stating  the  object 
of  said  election  and  the  number  of  delegates  to  be  chosen  in  said  county; 
and  the  said  inspectors,  judges  and  clerks  shall  receive  the  like  compen- 
sation for  any  special  election,  to  be  })aid  them  in  like  manner,  and  is  pro- 
vided by  law  for  holding  general  elections. 

The  convention  met  May  2d,  1837,  and  adjourned  Februar}^  22d,  1838. 
The  election  at  which  the  constitution,  as  amended  by  it,  was  adopted, 
Was  held  on  the  second  Tuesday  of  October,  1838. 

COXVEXTION     OF     18T2-3. 
Act  approved  Jane  '2,  1871. 

An  Act 

To  anthorize  a  popular  vote  upon  the  question  of  callinaj  a  convention  to  amend  the  consti- 
tution of  Fenusylvania. 

Section  1.  Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of 
the  conimoniveaUh  of  Pennsijloania  in  General  Assembly  met,  and  it  is  hereby 
enacted  by  the  authority  of  the  same,  That  the  question  of  calling  a  conven- 
tion to  amend  the  constitution  of  this  commonwealth  be  submitted  to  a 
vote  of  the  people  at  the  general  election  to  be  held  on  the  second  Tuesday 
of  October  next,  the  said  question  to  be  voted  upon  in  manner  following, 
to  wit:  In  counties  and  cities  in  which  slip-ticket  voting  is  authorized 
by  law,  votes  for  and  against  a  convention  may  be  expressed  and  given 
upon  the  ticket,  headed  or  endorsed  with  the  word  "State,"  and  not  other- 
wise; and  the  words  used  shall  be  "Constitutional  Convention,"  and 
underneath''  For  a  Convention"  or  "Against  a  Convention  ;"  and  in  coun- 
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ties  or  districts  in  which  slip-ticket  voting  shall  not  be  authorized  bj'law, 
each  elector  voting  upon  said  question  shall  cast  a  separate  ballot,  en- 
dorsed on  the  outside  "  Constitutional  Convention,"  and  containing  on  the 
inside  the  words  "  For  a  Convention,"  or  "Against  a  Convention  ;"  and  all 
votes  cast  as  aforesaid  shall  be  received,  counted  and  returned  b}^  the 
proper  election  officers  and  return  judges  as  votes  for  governor  are  re- 
ceived, counted  and  returned  under  existing  laws. 

Sect,  2.  That  the  election  aforesaid  shall  be  held  and  be  subject  to  all 
the  provisions  of  law  which  apply  to  general  elections;  the  sheriffs  of  the 
several  counties  shall  give  notice  of  this  act  in  tlieir  election  proclamation 
the  present  year,  and  the  governor  shall  cause  all  the  returns  of  the  said 
election,  as  received  by  tlie  secretary  of  the  commonwealth,  to  be  laid 
before  the  Legislature  at  its  next  annual  session  (?). 


Act  approved  Ajoril  11,  1812. 
An  Act 

To  provide  for  calling  a  convention  to  amend  the  constitution. 

Section  1.  Beit  enacted  by  the  Senate  and  House  of  Bepresentalives  of 
the  commonwealth  of  Pennsylvania  in  General  Assembly  met,  and  it  is 
hereby  enacted  by  the  authoi'ity  of  the  same,  That  at  the  general  election  to 
be  held  on  the  second  Tuesday  of  October  next,  there  shall  be  elected  by 
the  qualified  electors  of  this  commonwealth  delegates  to  a  convention  to 
revise  and  amend  the  constitution  of  this  State  ;  the  said  convention  shall 
consist  of  one  hundred  and  thirty-three  members,  to  be  elected  in  tlie  man- 
ner following :  Twenty-eight  members  thereof  shall  be  elected  in  the 
State  at  large  as  follows  :— Each  voter  of  the  State  shall  vote  for  not  more 
than  fourteen  candidates,  and  the  twenty-eight  highest  in  vote  shall  be 
declared  elected  ;  ninety-nine  delegates  shall  be  apportioned  to  and  elected 
from  the  different  senatorial  districts  of  the  State,  three  delegates  to  be 
elected  for  each  senator  therefrom  ;  and  in  choosing  all  district  delegates 
each  voter  shall  be  entitled  to  vote  for  not  more  than  two  of  tlie  members 
to  be  chosen  from  his  district,  and  the  three  candidates  highest  in  vote 
shall  be  declared  elected,  except  in  the  county  of  Alleghany,  .forming  the 
twenty-third  senatorial  district,  where  no  voter  shall  vote  for  more  than 
six  candidates,  and  the  nine  highest  in  vote  shall  be  elected  ;  and  in  the 
counties  of  Luzerne,  Monroe  and  Pike,  forming  the  thirteenth  senatorial 
district,  where  no  voter  shall  vote  for  more  than  four  candidates,  and  the 
six  highest  in  vote  shall  be  elected  ;  and  six  additional  delegates  shall  be 
chosen  from  the  city  of  Philadelphia  by  a  vote  at  large  in  said  city  ;  and 
in  their  election  no  -voter  sliall  vote  for  more  than  three  candidates,  and 
the  six  highest  in  vote  shall  be  declared  elected. 

.  Sec.  2.  The  following  regulations  shall  apply  to  the  aforesaid  election 
to  be  held  on  the  second  Tuesday  of  October  next,  and  to  returns  of  the 
same: — 

First.— The  said  election  shall  be  held  and  conducted  by  the  proper 
election  officers  of  the  several  election  districts  of  the  commonwealth,  and 
shall  be  governed  and  regulated  in  all  respects  by  the  general  election 
laws  of  the  commonwealth,  so  far  as  the  same  shall  be  applicable  thereto 
and  not  inconsistent  with  the  provisions  of  this  act. 

Second. — The  tickets  to  be  voted  for  members  at  large  of  the  convention 
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shall  have  on  the  outside  the  words  "  Delegates  at  Largo,"  and  on  the  inside 
the  names  of  the  candidates  to  be  voted  for,  not  exceeding  fourteen  in 
number. 

Third. — The  tickets  to  be  voted  for  district  members  of  the  convention 
shall  have  on  the  outside  the  words  "  District  Delegates,"  and  on  the  in- 
side the  name  or  names  of  the  candidates  voted  for,  not  exceeding  the  proper 
number,  limited  as  aforesaid;  but  any  ticket  wliicli  shall  contain  a  greater 
number  of  names  than  the  number  lor  which  the  voter  shall  be  entitled  to 
vote  shall  be  rejected  ;  and  the  case  of  the  delegates  to  be  chosen  at  large 
in  Philadelphia  the  words  "  Citj'  Delegates  "  shall  be  on  the  outside  of  the 
ticket. 

Fourth. — In  the  cit}^  of  Philadelphia  the  return  judges  shall  meet  at  the 
State  House,  at  ten  o'clock,  on  Thursday  next  following  the  election,  and 
make  out  the  returns  for  said  city  of  the  votes  cast  therein  for  delegates 
at  large  and  city  and  district  delegates  to  be  members  of  the  convention  ; 
the  return  judges  of  the  several  election  districts  within  each  county  of 
the  State,  excluding  Philadelphia,  shall  meet  on  tlie  Frida}^  next  following 
the  election  at  the  usual  j)lace  for  the  meeting  of  the  return  judges  of  their 
count}-,  and  shall  make  out  full  and  accurate  returns  for  the  county  of  the 
votes  cast  therein  for  members  of  the  convention  and  for  district  members 
of  the  same;  and  the  proceedings  of  the  return  judges  of  the  said  city  of 
Philadelphia,  and  of  the  several  counties  of  the  commonwealth,  in  the 
making  of  their  returns,  shall  be  the  same  as  those  ])rescribed  for  return 
judges  in  the  case  of  an  election  for  governor,  except  that  returns  trans- 
mitted to  the  secretary  of  the  commonwealth  shall  be  addressed  to  that 
officer  alone  and  not  to  the  speaker  of  the  Senate. 

Fifth. — The  prothonotary  of  Philadelphia  and  the  prothonotaries  of  the 
several  counties  shall,  Avith  reference  to  such  returns,  j^romptly  and  faith- 
fully perform  all  the  duties  enjoined  upon  them  by  the  eighty-fourth  and 
eighty-fifth  sections  of  the  general  election  act  of  July  2d,  one  thousand 
eight  hundred  and  thirt^'-nine. 

Sixth. — The  secretary  of  the  commonwealth  shall,  as  soon  as  the  returns 
of  said  election  shall  be  received  by  him,  and,  at  all  events,  within  fifteen 
days  after  the  election,  in  the  presence  of  the  governor  and  auditor  general, 
open  and  compute  all  the  returns  received  of  votes  given  for  members  of 
the  convention,  and  the  governor  shall  forthwith  issue  his  proclamation 
declaring  the  names  of  the  persons  who  have  been  chosen  members  of  the 
convention. 

Sect.  3.  It  shall  be  the  duty  of  the  delegates  elected  as  aforesaid  to 
assemble  in  convention,  in  the  hall  of  the  House  of  Representatives,  at  the 
State  Capitol  in  Ilarrisburg,  on  the  second  Tuesday  of  November,  one 
thousantl  eight  hundred  and  sevent3'-two,  at  twelve  o'clock  M.,  that  da^^ 
with  general  ])ovvers  of  adjournment  as  to  time  and  place;  and  it  shall  be 
the  dut}'  of  tlie  secretary  of  tlie  commonwealth  to  call  the  convention  to 
order  at  that  time  of  its  assembling,  and  to  submit  all  the  retui'ns  of  elec- 
tion in  his  possession,  and  to  read  the  aforesaid  proclamation  of  the  gover- 
nor; and  thereupon  said  convention  shall  proceed  to  organize  bj-  electing 
one  of  their  number  as  president,  and,  after  the  members  are  sworn  in, 
such  other  officers  as  ma}'  be  needed  in  the  transaction  of  business. 

Sect.  4.  Said  convention,  so  elected,  assembled  and  oi'ganized,  shall  have 
power  to  proi)ose  to  the  citizens  of  this  commonwealth,  for  their  approval 
or  rejection,  a  new  constitution  or  amendments  to  the  present  one,  or 
specitic  amendments  to  be  voted  for  separately',  which  shall  be  engrossed 
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and  signed  by  the  president  and  chief  clerk,  and  delivered  to  the  secretary 
of  the  commonwealtii,  by  whom  and  under  whose  direction  it  or  they  shall 
be  entered  on  record  in  his  office,  and  i)ublished  once  a  week,  in  at  least 
two  newspapers  in  each  county  where  two  papers  are  published,  for  four 
weeks  next  preceding  the  day  of  election  that  shall  be  held  for  the  adop- 
tion or  rejection  of  the  constitution  or  amendments  so  submitted  :  Provided^ 
That  one-third  of  all  the  members  of  the  convention  shall  have  the  right 
to  require  the  separate  and  distinct  submission  to  a  popular  vote  of  any 
change  and  amendment  i)roposed  by  the  convention  :  And  provided  furtJier, 
That  nothing  herein  contained  shall  authorize  the  said  convention  to  change 
the  language,  or  to  alter  in  aii}^  manner  the  several  provisions,  of  the  ninth 
article  of  the  present  constitution,  commonly  known  as  the  declaration 
of  rights,  but  the  same  shall  be  excepted  from  the  powers  given  to  said 
convention,  and  shall  be  and  remain  inviolate  forever:  And  provideA 
further,  That  the  said  convention  shall  not  create,  establish  or  submit  any 
proposition  for  the  establishment  for  a  court  or  courts  with  exclusive 
equit}^  jurisdiction. 

Sect.  5.  The  convention  shall  submit  the  amendments  agreed  to  by  it  to 
the  qualified  voters  of  the  State,  for  their  adoption  or  rejection,  at  such 
time  or  times,  and  in  such  manner  as  the  convention  shall  prescribe,  sub- 
ject, however,  to  the  limitation  as  to  the  separate  submission  of  amend- 
ments contained  in  this  act ;  and  all  amendments  accepted  by  a  majority 
vote  of  the  electors  voting  thereon  shall  become  a  part  of  the  constitution. 

Sect.  6.  The  election  to  decide  for  or  against  the  adoption  of  the  new 
constitution  or  specific  amendments  shall  be  conducted  as  the  general 
elections  of  this  commonwealth  are  now  by  law  conducted  ;  and  it  shall 
be  the  duty  of  the  return  judges  of  the  respective  counties,  first  having 
ascertained  the  number  of  votes  given  for  or  against  the  new  constitution 
or  separate  or  specific  amendments,  if  any,  to  make  out  duplicate  returns 
thereof,  expressed  in  words  at  length,  one  of  which  returns  so  made  shall 
be  filed  in  the  office  of  the  prothonotary  of  the  proper  county,  and  the 
other  sealed  and  directed  to  the  secretary  of  tiie  commonwealth  ;  which 
said  returns  shall  be  opened,  counted  and  published  as  the  returns  for 
governor  are  now  by  law  counted  and  published  ;  and  when  the  number 
of  votes  given  for  or  against  the  new  or  revised  constitution,  or  for  or 
against  separate  specific  amendments,  if  any,  shall  have  been  summed  up 
and  ascertained  and  the  duplicate  certificates  thereof  delivered  to  the 
proper  officers,  the  governor  shall  declare,  hy  proclamation,  the  result  of 
the  election,  and  if  a  majority  of  the  votes  polled  shall  be  for  the  new  or 
revised  constitution,  or  for  any  separate  specific  amendments,  such  new  or 
revised  constitution  and  separate  specific  amendments  shall  be  thence- 
forth the  constitution  of  this  commonwealt'h. 

Sect.  7.  The  entire  compensation  and  allowance  to  each  member  of  the 
convention  shall  be  as  follows: — For  salary,  one  thousand  dollars;  for 
mileage,  ten  cents  per  mile  circular,  and  not  to  be  allowed  at  more  than 
two  sessions;  for  postage,  stationery  and  contingencies,  fifty  dollars  ;  the 
clerks  and  other  officers  to  be  allowed  such  compensation  as  the  conven- 
tion shall  direct.  Warrants  for  compensation  of  members  and  officers, 
and  for  all  proper  expenses  of  the  convention,  shall  be  drawn  by  the  presi- 
dent and  countersigned  b}--  the  chief  clerk,  upon  the  State  treasurer,  for 
payment. 

Sect.  8.  That  in  case  of  vacancies  in  the  membership  of  said  convention, 
the  same  shall  be  filled  as  follows: — If  such  vacancy  shall  be  of  a  member 
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at  largo  of  the  convention,  those  members  at  large  ■wiio  shall  have  been 
voted  for  b}^  the  same  voters,  or  by  a  majority  of  the  same  voters  ■vvho 
shall  have  voted  for  and  elected  the  member  whose  place  is  to  be  filled, 
shall  fill  such  vacancy  ;  if  such  a  vacancy  sliall  be  of  a  district  of  city  mem- 
ber of  the  convention,  those  members  at  large  of  the  convention  who  shall 
have  been  voted  for  by  the  same  or  by  a  majority  of  the  same  voters  who 
shall  have  voted  for  snch  district  or  cit}''  member  shall  fill  such  vacancy ; 
in  either  case,  the  appointment  to  fill  a  vacancy  shall  be  made  by  the  mem- 
bers at  large  aforesaid,  or  by  a  majority  of  them,  in  writing;  and  all  such 
written  appointments  shall  be  filed  among  the  convention  recortls. 

Sect.  9.  That  the  secretary  of  the  commonwealth  shall  prepare  a  form 
of  notice  of  the  election  to  be  held  for  the  purpose  of  choosing  members 
of  the  aforesaid  convention,  including  such  portions  of  this  act  as  shall  be 
necessar}^  and  proper  for  the  information  of  voters  and  election  officers  at 
the  said  election,  as  to  their  respective  rights  and  duties  in  relation  thereto  ; 
which  said  form  so  prei)ared  shall  be  transmitted  bj"  him  to  the  sheriffs  of 
the  several  counties,  to  be  observed  by  them  in  making  proclamation  of 
the  holding  of  said  election  in  their  respective  jurisdictions. 

Sect.  10.  Tliat  the  secretary  of  the  commonwealth  be  authorized  to  ob- 
tain for  said  convention,  prior  to  the  meeting  of  the  same,  such  publica- 
tions relating  to  the  constitutional  amendments  and  reform,  and  to  cause 
to  be  prepared  such  statistical  information  as  may  be  convenient  and  use- 
ful to  the  convention  in  the  performance  of  its  duties ;  and  the  proper  ex- 
pense so  incurred,  not  exceeding  six  hundred  dollars,  shall  be  paid  at  the 
treasury,  upon  settlement  made  in  the  otlice  of  the  auditor  general. 


IN  THE  CONGRESS  OP  THE  CONFEDERATION. 

February  21,  1787. 

Whereas  there  is  provision  in  the  articles  of  confederation  and  perpet- 
ual union  for  making  alterations  therein  by  the  assent  of  a  Congress  of 
the  United  States  and  of  the  Legislatures  of  the  several  States  ;  and 
w/(.ereas  experience  hath  evinced  that  there  are  defects  in  the  present  con- 
federation, as  a  mean  to  remedy  which  several  of  the  States,  and  particu- 
larly the  State  of  New  York,  by  express  instructions  to  their  delegates  in 
Congress,  have  suggested  a  convention  for  the  purposes  expressed  in  the 
following  resolution,  and  such  convention  appearinj^  to  be  the  most  proba- 
ble mean  of  estal)lishing  in  these  States  a  firm  national  government  : 

Resolved,  That  in  the  opinion  of  Congress,  it  is  expedient  tliat  on  the 
second  Monday  in  May  next  a  convention  of  delegates,  who  shall  have 
been  appointed  by  the  several  States,  be  held  at  Philadelphia,  for  the  sole 
and  express  purpose  of  revising  tlie  articles  of  confederation,  and  report- 
ing to  Congress  and  the  several  Legislatures  such  alterations  and  provisions 
therein  as  shall,  vvlien  agreed  to  in  Congress  and  confirmed  by  tlie  States, 
render  the  Federal  Constitution  adequate  to  the  exigencies  of  government 
and  the  preservation  of  the  Union. 

Hickey's  Constitution,  p.  187. 

Convention  met  at  Pliiladelphia,  May  14th,  1787,  and  agreed  to  a  consti- 
tution, Sept.  17th,  1787,  which  they  transmitted  to  the  United  States,  in 
Congress  assembled,  together  witli  the  following  resolutions  and  letter: 

In  convention,  Monda}^  Sept.  17,  1787. 
Present,  the  states  of  New  Hampshire,  Massachusetts,  Connecticut,  Mr. 
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ITamilton  from  New  York,  New  Jersej'',  Pennsylvania,  Delaware,  Mary- 
land, Virginia,  North  Carolina,  South  Carolina  and  Georgia. 

Resolved,  That  the' preceding  Constitution  be  laid  before  the  United 
States  in  Congress  assembled,  and  that  it  is  the  opinion  of  this  convention 
that  it  should  afterwards  be  submitted  to  a  convention  of  delegates  chosen 
in  each  State  by  the  people  tliereof,  under  the  recommendation  of  its  Leg- 
islature for  their  assent  and  ratification,  and  that  each  convention  assent- 
ing to  and  ratifying  the  same  should  give  notice  thereof  to  the  United 
States  in  Congress  assembled. 

Resolved,  That  it  is  the  opinion  of  this  convention  that  as  soon  as  the 
conventions  of  nine  States  shall  have  ratified  tliis  constitution,  the  United 
States  in  Congress  assembled,  should  fix  a  day  on  wliich  electors  should 
be  appointed  by  the  States  which  shall  have  ratified  the  same,  and  a  day 
on  which  the  electors  should  assemble  to  vote  for  the  president,  and  the 
time  and  place  for  commencing  proceedings  under  this  constitution.  Tliat 
after  such  publication  the  electors  should  be  appointed,  and  the  senators 
and  representatives  elected  ;  that  the  electors  should  meet  on  the  da}'  fixed 
for  the  election  of  the  president,  and  should  transmit  their  votes  certified, 
signed,  sealed,  and  directed  as  the  constitution  requires,  to  the  secretary 
of  the  United  States,  in  Congress  assembled  ;  that  the  senators  and  repre- 
sentatives should  convene  at  the  time  and  place  assigned;  that  the  sen- 
ators should  appoint  a  president  of  the  Senate  for  the  sole  purpose  of 
receiving,  opening  and  counting  tlie  votes  for  president ;  and  that  after  he 
shall  be  chosen,  the  Congress,  together  with  the  president  should  without 
delay  proceed  to  execute  this  constitution. 

B}''  the  unanimous  order  of  the  convention. 

GEORGE  WASHINGTON, 

William  Jackson,  Fresident. 

Secretary. 


In  the  Supreme   Court  of  Pennsylvania    in  and  for  the 

Eastern  District. 

Sitting  in  Equity. 

Sur  petition  of  Henry  C.  Lea,  N.  B.  Browne,  Henry  C.  Gibson,  J. 
RiNALDO  Sank,  Frederick  A.  Hoyt,  John  W.  Forney,  Charles 
Wheeler  and  George  W.  Hall,  iu  which  they  pray  to  be  heard  upon 
the_  subject  of  controversy  under  the  bill  filed  to  January  Term,  1874, 
No.  13,  wherein  Francis  Wells  and  others  are  named  as  plaintiffs,  and 
James  Bain  and  others  are  named  as  defendants. 

BRIEF  OF  ARGUMENT  ON  BEHALF  OF  PETITIONERS. 

1.     First :  As  to  the  right  of  the  petitioners  to  be  heard. 

The  petitioners  claim  this  right  without  admitting  any  right  in  the 
plaintiffs  in  the  bill  in  equity  to  file  such  bill.  On  the  contrary,  their 
right  to  represent  the  public  in  this  matter  is  expressly  denied  and  will 
be  the  subject  of  separate  argument,  at  a  later  stage,  in  this  brief;  but  in- 
asmuch as  the}^  have  filed  the  bill,  and  may  be  heard  upon  it,  it  is  respect- 
fully insisted  that  these  petitioners  (having  at  least  an  equal  interest  in 
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the  snl\ject  matter)  should  be  heard,  without  prejudice  to  any  question 
involved. 

The  right  of  any  person  to  be  heard  in  a  court  of  justice  npon  every 
question  in  whicli  lie  is  interested,  is  so  fundamental,  and,  under  our  sys- 
tem, so  evident,  that  it  is  hardly  to  bo  expected  that  direct  authority 
should  be  found  to  support  it,  for  it  has  never  been  doubted.  In  our  own 
courts,  however,  the  judges  have  frequently  asserted  and  maintained  this 
great  and  primary  principle  of  justice.  In  Gloninger  v.  Hazard  (fi  Wr. 
400),  Judge  Woodward  said  :  "  But  there  is  a  party  somewhere  who  is 
directly  interested  in  the  questions,  and  tliat  party  is  not  in  couit,  and 
has  no  notice  of  the  present  proceedings.  What  decency  or  justice  Avould 
there  be  in  decidiug  a  party's  cause  before  he  had  been  summoned  to  a 
hearing  ?"  And  in  Winter  v.  I^udlow  (3  Phila.  Rep.  464),  Judge  Cad- 
walader  speaks  unqualifiedly  of  "the  right  of  contestation  recognized  by 
courts  of  equity  as  l)elonging  to  every  person  who  has  an  interest  in  the 
subject  of  controversy." 

Other  cases  migiit  be  cited  upon  this  question,  but  it  is  deemed  unne- 
cessary to  do  so  ;  and  it  will  be  found  that  the  petitioners'  right  to  be 
heard  is  further  maintained  by  the  authorities,  hereafter  cited,  in  sujiport 
of  the  manner  in  which  the  petilioners  now  seek  to  obtain  for  themselves 
the  opportunity  to  exercise  that  right. 

The  onlj'  possible  grouud  upon  wliich  any  doubt  of  the  soundness  of  the 
claim  of  these  petitioners  to  be  heard  can  be  based,  is  that  the  bill  filed  is 
a  class  bill,  in  which  the  plaintitfs  represent  all  parties  in  interest  ;  but 
the  rule  is  vevy  clear  that,  to  support  a  bill  filed  by  a  part  only  of  those 
in  interest,  it  must  appear  that  the  suit  is  necessarily  for  the  benefit  of  all. 

In  the  case  of  Jones  v.  Garcia  del  Rio,  Lord  Elden  is  reported  (1  Tur- 
ner and  Russell,  299)  to  have  said:  "The  cases  where  one  party  files  a 
bill  on  behalf  of  himself  and  others,  are  cases  where  the  others  have  a 
choice  between  that  and  nothing,  but  how  can  it  be  managed  where  some 
parties  are  not  dissatisfied  ?"  &c.  Moreover,  it  is  every-day  practice  to 
allow  any  parties  standing  in  a  like  position  with  the  plaintiff  in  a  class 
bill,  to  become  party  complainant  'pendenle  lite.  The  authorities  in  sup- 
port of  these  positions  are  numerous,  but  need  not  be  cited.  They  will 
be  found  collected  in  Story's  Equity  rieadings,  in  the  notes  to  sects.  J 30 
to  132,  inclusive — to  wliich  the  court  is  referred.  In  Adams  on  Equity 
(*320),  it  is  said  that  to  support  a  bill  filed  on  belialf  of  the  plaintiil's  and 
others  not  named,  it  must  appear  tiiat  "  the  interest  of  every  absent  mem- 
ber in  the  claim  made  or  resisted  is  identical  with  that  of  the  members 
who  are  personally  before  the  court;"  and  (*32I)  it  is  further  stated  that 
"  if  that  be  not  the  case,  but  the  suit  be  one  which  will  bring  into  contro- 
versy their  mutual  rights,  the^^  must  all  be  personally  before  the  court." 
Many  cases  are  referred  to  in  the  notes,  in  support  of  these  statements  in 
the  text. 

If  the  plaintiffs  in  the  bill,  as  taxpaj^ers  and  upon  an  averment  that 
their  interests  as  such  will  be  injuriously  afiected  by  an  election  to  be 
held  under  the  ordinance,  can  entitle  themselves  to  be  heard,  surely  the 
right  of  these  petitioners,  who  believe  that  their  interests  will  be  eflected 
adversely,  if  an  election  under  the  registry  act  should  be  substituted,  are, 
as  clearly,  entitled  to  the  attention  of  the  court. 

2.  Second : — As  to  the  mode  of  intervention  adopted — viz. :  by 
petition. 
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That  all  such  interlocntovy  applications  in  equity  as  are  not  of  course 
may  be  properly  made  by  petition  is  settled  by  the  practice  of  this  court. 

That  a  stranger  to  a  suit  in  equity-,  as  originally  brought,  may  subse- 
quently make  himself  a  defendant  by  petition,  has  been  expressly  decided 
in  Harrison  v.  Morton,  4,  Hen.  &  M.  (Virg'a)  483;  Carman  v.  Watson, 
1  Howard  (Miss.),  333;  Divers  v.  Mark,  3,  Missouri,  top  page,  59,  side 
page,  81  ;  and  Morris  v.  Barclay,  2,  J.  J.,  Marsh.  (Ken.)  374.  The  case 
last  cited  was  this  :  There  had  been  a  former  proceeding  to  which  one  of 
two  claimants  to  certain  property  had  not  been  a  party,  and  in  which  the 
propert}^  had  been  adjudged  to  the  claimant  who  had  been  a  party  to  that 
former  proceeding.  The  case  cited  was  of  a  bill  filed  by  the  claimant 
who  had  not  been  a  party  to  the  prior  proceeding,  and  the  court  (referring 
to  the  former  suit)  said:  "  It  was  his  privilege  as  well  as  dut}-,  in  case 
his  interests  were  likely  to  be  aflected  by  it,  to  have  made  himself  a  party, 
by  petition,  in  the  nature  of  a  bill  of  interpleader." 

3.  Third: — This  court  has  not  jurisdiction  of  the  subject  matter  of  the 
bill. 

The  subject  is  a  political  one  of  the  highest  character,  and  has  nothing 
to  do  with  property  in  the  sense  in  which  that  word  is  used  in  relereuce 
to  the  objects  of  chancery  jurisdiction,  and  only  to  cases  involving  prop- 
erty does  that  jurisdiction  attach.  Personal  rights — political  rights — the 
right  to  have  the  general  laws  enforced,  are  not  subjects  of  such  jurisdic- 
tion. No  authority  has  ever  been  conferred  upon  this  court  to  restrain 
or  punish  an  act  upon  the  ground  of  illegality  merely.  Prior  to  the  pass- 
age of  the  law  conferring  chancery  powers  upon  this  court,  it  possessed 
no  equity  jurisdiction  and  the  system  of  equity  had  no  existence  in  tliis 
State  ;  but  that  system  did  exist  and  had  long  existed  in  England.  By 
the  act  of  1836  there  was,  for  the  first  time,  conferred  upon  the  courts 
of  this  comraonweallh  the  "  power  of  a  court  of  chancer^',"  so  far  as 
relates  to  the  subjects  there  enumerated  ;  but  the  jurisdiction  created 
was  limited  to  the  subjects  mentioned,  and  the  powers  conferred  were 
those  of  a  court  of  chancery,  and  no  others.  For  the  subjects  of  equity 
jurisdiction,  therefore,  we  are  to  look  to  the  act;  but  for  the  nature  and 
extent  of  the  chancery  power  of  the  court  in  relation  to  those  sulijects, 
we  must  refer  to  the  chancery  system  as  it  then  existed  in  England,  and 
to  which  alone  we  can  turn  to  determine  what  powers  were  intended  to 
be  vested  by  the  Legislature  when  it  used  the  language  powers  of  a  court 
of  chancerij.  No  English  judge  has  ever  asserted  that  those  powers  ex- 
tended to  subjects  not  directly  involving  proxjerty,  or  claimed  that  chan- 
cery jurisdiction  embraced  personal  or  political  rights  ;  and  the  assertion 
of  such  jurisdiction  here  could  onl}^  be  based  upon  a  mistaken  construc- 
tion of  the  act  of  Assembly  before  cited,  by  which  it  should  be  made  to 
extend  the  chancery  powers  conferred  by  it  beyond  those  exercisable  by 
the  loi'd  chancellor  of  E^n gland.  The  fact,  however,  is  that  the  people  of 
Peunsjdvania  were  slow  to  introduce  and  are  by  no  means  disposed  to 
enlarge,  the  chancery  powers  of  the  courts,  and  so  far  from  the  act  of  1836 
being  intended  to  coni'er  novel  and  extraordinary  equity  jurisdiction,  it 
limited  the  subjects  of  equity  cognizance  within  narrower  limits  than  in 
England,  and  restrained  the  powers  of  the  judges  in  exercising  that  juris- 
diction by  reference  to  the  known  power  of  the  court  of  chancery  there. 

If  the  power  of  this  court  can  be  exercised  in  the  manner  and  to  the 
extent  which  this  bill  asks  that  it  may  be  exercised,  its  supreme  control 
of  the  other  departments  of  the  government,  and  of  the  people  themselves 
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when  acting  politically,  is  tliorongh  and  complete.  The  power  now 
claimed  I'or  this  court  includes  the  right  to  determine  the  validity  ef  elec- 
tions, for  in  such  an  issue  is  involved  not  only  tlie  fact  of  choice,  the  right 
to  vote,  &c.,  l)ut  also  the  mode  of  holding  the  election.  If  this  court 
ma}''  say,  in  advance,  to  the  people  themselves,  how  they  shall  hold  an  elec- 
tion, then  it  undoubtedly  maj'  sa^^  to  the  Legislature  how  it  shall  legislate, 
and  to  the  executive  wliat  legislation  he  may  approve.  If  this  bill  and 
the  jurisdiction  sought  to  be  invoked  by  it,  can  be  su'pported  by  reference 
to  any  of  the  subjects  of  chancery  jui'isdiction  specihcall^'  mentioned  in 
the  act  of  1836,  then  by  reference  to  that  portion  of  the  act  which  confers 
jurisdiction  in  cases  of  fraud,  this  court  might  be  sustained  (if  the  limita- 
tion of  its  powers  to  those  of  a  court  of  cliancer}^  were  overlooked)  in 
making  a  decree  enjoining  the  Legislature  from  passing,  and  the  governor 
from  signing  a  public  law,  ui)on  the  ground  of  fraud  in  its  introduction 
into  the  General  Assembly,  notwithstanding  the  decison  of  the  Supreme 
Court  of  the  United  States  in  Fletcher  v.  Pick,  (6  Cranch,  129);  but  this 
absurd  conclusion  is  avoided,  by  keeping  in  view  the  fact  tliat  the  Legisla- 
ture, in  confering  chancery  powers  upon  this  court,  had  the  English  system 
distinctly  in  contemplation,  and  that  an  act  of  Assembly  expressly  made 
the  practice  of  the  Supreme  Court  of  the  United  States  the  standard  of 
equity  practice  in  this  State,  after  the  former  court  had  already  adopted 
that  of  the  English  Court  of  Chancery. 

Outside  of  the  English  system,  the  word  has  no  existence  in  jurispru- 
dence. No  American  State  has  any  other  system  of  equity,  and  in  every 
other  court  where  equity  is  administered  English  precedents  aie  referred 
to. 

A  chancellor  will  not  close  his  eyes  to  the  true  purpose  of  a  bill,  and 
the  real  intention  of  the  com[>lainants,  and  the  court  cannot  fail  to  see 
that  the  substantial  object  of  the  plaintiffs  in  this  bill  is  to  prevent  an 
election  under  the  convention  ordinance,  and  that  the  question  actually 
involved  in  this  contestation  is  sinq)ly  a  legal  one  of  alleged  right  upon 
one  side,  and  of  supposed  duty  upon  the  other. 

In  Attorney  General  v.  Utica  Insurance  Compau}'',  2.  John's  Ch.  371, 
Chancellor  Kent  (p.  376)  said  :  "  I  have  always  understood  it  to  be  a 
general  principle,  in  respect  to  the  powers  of  this  court,  that  when  a  cause 
depends,  simply  and  entirely,  on  the  solution  of  a  drj^  legal  question,  the 
proper /brwjH  for  the  determination  of  that  question,  is  a  court  of  law  ;  " 
and  again  (p.  378),  "If  a  charge  be  of  a  criminal  nature,  or  an  off'ence 
against  the  public,  and  does  not  touch  the  enjo3'ment  of  property,  it  ought 
not  to  be  brought  within  the  direct  jurisdiction  of  this  court,  which  was 
intended  to  deal  only  in  matters  of  civil  right,  resting  in  equity,  or  where 
the  remedy  at  law  was  not  sulliciently  adequate.  Nor  ought  the  process 
of  injunction  to  be  api)lied,  but  with  the  utmost  caution,"  and  (p.  380), 
"  I  know  that  the  court  is  in  the  practice  of  restraining  private  nuisances 
to  property,  and  of  quieting  persons  in  the  enjoyment  of  private  right ; 
but  it  is  an  extremely  rare  case,  and  may  be  considered,  if  it  ever 
happened,  as  an  anomaly,  for  a  court  of  equity  to  interfere  at  all,  and 
much  less,  preliminarily,  by  injunction,  to  put  down  a  public  nuisance 
which  did  not  violate  the  right  of  property,  but  only  contravened  the 
general  policy."  Other  portions  of  this  opinion  of  Chancellor  Kent  might 
well  be  quoted,  but  the  whole  is  cited  and  attention  is  called  to  the 
English  cases  there  mentioned,  and  the  comments  of  the  distinguished 
judge  upon  them. 


Upon  this  branch  of  the  subject  it  ma}'  be  said,  in  conclusion,  that 
either  the  bill  is  filed  to  restrain  the  alleged  illegal  expenditure  of  money 
in  which  the  complainants  have  an  interest,  or  to  prevent  an  election 
under  the  convention  ordinance.  If  the  former,  the  bill  cannot  be  sus- 
tained, for  the  remedy  is  at  law,  b}^  the  prosecution  of  those  guilty  of  the 
misdemeanor  (should  it  be  one)  or  in  case  of  special  injury  to  the  plain- 
tiffs (if  any)  by  civil  action  (as  in  cases  of  imposition  of  illegal  duties,  or 
the  assessment  of  unauthorized  taxes,  &c.)  against  those  liable  (if  there 
be  liability).  If,  however,  the  purpose  of  the  bill  is  (as  we  insist)  simply 
to  prevent  an  election  under  the  convention  ordinance,  then  it  cannot  be 
supported,  because  it  involves  merely  "the  solution  of  a  dry  legal  ques- 
tion," and  "a  charge  of  a  criminal,"  or  supposed  criminal,  nature,  or  an 
oflfence  against  the  public,  and  does  not  touch  the  enjoyment  of  property. 

4.  Fourth  : — But  even  if  this  court  has  the  jurisdiction  now  claimed  for 
it,  the  plaintiffs  in  this  bill  cannot  invoke  its  exercise. 

They  base  their  claim  of  right  to  do  so  upon  the  fact  that  they  are 
citizens  and  taxpayers. 

As  citizens  merely,  it  is  simply  monstrous  that  but  five  out  of  a  population 
of  nearly  four  million  should  assert  the  right  in  themselves  to  call  into 
activity,  by  a  side  issue,  a  power  which,  if  it  exists  in  this  court,  is  at 
least  subject  to  serious  doubt,  and  certainly  is  a  very  extraordinary  one, 
to  control  and  nullif}^  a  great  political  movement,  of  transcendent  import- 
ance, ordered  by  the  people  themselves,  and  conducted  by  delegates 
directly  chosen  by  them,  just  as  it  is  about  to  be  finally  passed  upon  by 
the  electors.  If  this  can  be  done  by  the  plaintiffs  in  this  bill  because  they 
are  citizens,  then  the  same  power  precisely  may  be  exercised  by  any  and 
all  other  of  the  more  than  fifty  judges  of  the  State  who  have  chancery 
I  jurisdiction,  and  in  each  case  upon  the  application  of  any  one  citizen 
alone. 

As  taxpayers,  the  position  of  the  plaintiffs  is  not  more  tenable,  though, 
perhaps,  more  plausible.  As  already  sl^own,  their  real  motive  is  not  to 
secure  their  fancied  proportion  of  the  public  funds  from  diminution,  nor 
can  it  be  maintained  that  for  such  diminution  (if  illegal)  they  would  other- 
wise be  without  remedy,  for  the  courts  of  law  would  be  open,  upon  suit 
properl}'  instituted,  to  enforce  the  liability  of  those  responsible.  But, 
again,  individual  taxpayers  have  no  separate  property  in  money  that  has 
passed  into  the  city  treasury.  When  there,  it  is  the  property  of  the  whole 
community,  and  as  much  the  property  of  citizens  who  have  not  paid  tax 
as  of  those  who  have.  Therefore,  no  action  concerning  it  can  be  legally 
taken,  but  at  the  suit  of  the  whole  body  of  the  people  interested,  or  by 
their  authorized  agent  or  ofiBcer  for  their  benefit.  It  might  be  otherwise, 
if  the  tax  to  provide  the  particular  fund  were  yet  to  be  specially 
levied.  In  such  case  a  taxpaj'er  might,  perhaps,  resist  payment  upon  the 
ground  tliat  the  declared  use  to  which  the  tax  was  to  be  applied  was 
•illegal;  but  then  his  remedy  would  be  at  law,  in  his  defence  to  a  suit  for 
the  tax,  or  by  action  to  recover  back  the  amount  of  the  tax  which  he 
might  suppose  to  have  been  illegally  levied.  Even,  however,  if  this  could 
be  considered  as  a  case  of  partnership  of  taxpayers  in  the  funds  of  the 
city,  the  court  could  not  decide  such  a  question  as  this,  upon  such  a  pre- 
tence as  that  set  up  in  this  bill.  The  remedy  would  be  to  litigate  the 
right  to  a  credit  in  the  account ;  and  less  than  a  majority  of  the  membei-s 
of  the  firm  would  not  be  permitted  to  control  the  conduct  of  its  business. 
Peacock  a*.  Chambers,  10  Wr.  434. 
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This  is  a  case  of  five  citizens  asking  the  interposition  of  a  court  of 
equity  to  enjoin  against  a  supposed  injury  to  all;  but  the  rule  as  to 
nuisances  and  neglected  highways  is  equally  applicable  here.  It  is  that 
in  cases  of  injuries  to  the  whole  public  equally,  no  one  person  can  success- 
fully demand  the  interposition  of  the  law. 

If  the  jurisdiction,  to  which  the  plaintiffs  in  the  bill  appeal,  exists,  its  ex- 
ercise is  certainly  discretionary,  and  surely  the  court  should  not  be  asked 
(even  if  it  has  the  power)  to  intervene  by  injunction  for  the  ostensible 
purpose  of  preventing  an  improper  use  of  the  public  money,  when  the 
practical  and  only  substantial  result  of  such  action  would  be  to  effect,  by 
indirection,  a  purpose  of  the  plaintiffs  in  the  bill,  which,  if  directly  pre- 
sented, the  court  could  not  and  would  not  assist. 

In  Patterson  v.  Barlow,  10  P.  F.  Sm,  54,  this  court  decided  that  the 
act  known  as  the  registry  law  is  constitutional.  The  bill  there  was  filed 
bj'  parties  who  based  their  right,  as  in  this  case,  upon  the  fact  that 
they  were  taxpayers,  &c.  The  court  very  strongly  intimated  that,  if 
they  had  been  of  the  opinion  that  the  act  in  question  was  unconstitu- 
tional, they  might  not  have  felt  disposed  to  say  so  at  the  suit  of  those 
parties ;  and  Judge  Agnew,  in  delivering  the  opinion  of  the  court,  said  : 
"  We  do  not  mean  it  to  be  inferred  that  we  have  not  grave  doubts  of  the 
right  of  plaintiffs  to  represent  the  public,  and  of  our  own  jurisdiction  to 
enjoin  against  one  of  the  political  systems  of  the  State  in  its  entire  scope, 
because  of  the  invalidity  of  some  or  its  provisions."  *  *  *  "  It  is  more 
than  doubtful  how  far,  as  i^rivate  citizens,  they  can  impugn  the  law  in  its 
public  aspects  and  ask  us  to  restrain  its  execution  onp)ublic  grounds.'"  "  If 
as  a  court  of  equity  we  can  lay  our  hands  on  the  whole  systembecause  of 
the  illegality  of  some  of  its  parts,  we  can,  on  the  eve  of  any  election,  arrest 
the  entire  political  machinery  of  the  commonwealth,  which  is  set  in  motion 
by  a  general  election.  This  is  a  stupendous  power;  and  to  see  itstrue 
aspect  we  have  only  to  suppose  the  act  of  1839  and  its  supplements  to  be 
still  in  force,  and  that  this  bill  is  filed  to  enjoin  against  it  on  the  ground 
of  the  alleged  illegality  of  some  of  its  provisions.  As  a  question  of  power, 
we  would  have  the  same  right  to  enjoin  against  it,  and  thus  to  stop  the 
wheels  of  government.  See  the  State  of  Mississippi  v.  Andrew  Johnson, 
4  Wallace,  475." 

In  Cum.  Val.  R.  R.  Co.'s  Appeal  (12  P.  F.  Sm.),  this  court  sustained  a 
demurrer  to  a  bill,  in  which  the  complainants  [who,  as  shippers  over  the 
railroad,  were  directlj''  interested  in  the  amount  of  toll  charged],  prayed 
the  intervention  of  the  court  to  restrain  the  company  in  the  collection  of 
tolls,  amounting  in  the  aggregate  to  a  sum  greater  than  allowed  by  law  ; 
and  Chief  Justice  Thompson  (for  the  court)  said :  "  As  it  stands  the 
charge  is  of  an  injury  common  to  the  whole  public — a  violation  of  a  public 
franchise.  This  was  a  matter,  therefore,  for  the  public  to  redress,  and  not 
for  individuals.  The  rule  is  well  settled,  that  where  the  injury  is  no  greater 
to  a  plaintiff  than  to  the  inhabitants  at  large,  the  remedy  to  redress  the 
subject  of  complaint  is  with  the  public."  *  *  *  "  The  authorities  re- 
ferred to,  show  very  conclusively  that  the  public  by  its  properly  con- 
stituted oflicials,  is  alone  competent  to  redress  this  wrong,  if  it  exists, 
against  itself  If  these  parties  miglit  file  a  bill  for  this  purpose,  every 
other  citizen  of  the  commonwealth  might  do  the  same  thing,  and  ignore 
the  constitutional  conservators  of  the  public  peace  and  welfare.  This 
would  lead  to  infinite  confusion  and  disorder.     The  representatives  of  the 


35 

public  are  the  proper  parties  to  redress  public  wrongs  or  violations  of 
public  law,  as  private  parties  are  to  redress  their  own  wrongs. 

5.  Fifth  : — The  convention  ordinance  is  valid  and  binding  upon  the  de- 
fendants in  the  bill,  and  is  the  law  of  this  case. 

That  the  ordinance  was  duly  passed  by  the  convention  is  not  questioned  ; 
but  its  validity  and  binding  force  is  denied,  because  (as  is  alleged)  it 
disregards  and  sets  aside  the  requirements  of  the  6th  section  of  the  act 
of  April  11th,  1872  ;  and  because  the  delegates  composing  the  convention, 
by  which  it  was  adopted,  were  chosen  under  a  system  of  voting  by  which 
the  minorit}'-,  as  well  as  the  majority  of  the  electors  of  the  commonwealth 
were  admitted  to  representation  in  that  body.  That  portion  of  th  e  th 
section  of  the  act  of  18'72,  which  is  relied  upon  by  the  plaintitfs,  is  as 
follows  :  "  The  election  to  decide  for  or  against  the  adoption  of  the  new 
constitution  or  specific  amendments,  shall  be  conducted  as  the  general 
elections  of  this  commonwealth  are  now  by  law  conducted." 

In  the  first  place  it  is  submitted  that  this  provision,  if  of  any  effect 
(which  is  by  no  means  admitted),  is  in  accord  with  the  ordinance.  It 
provides  only  that  the  election  upon  the  constitution  shall  be  conducted 
"  as  the  general  elections  of  this  commonwealth  are  now  by  law  conducted" 
{i.  e.  after  the  same  general  manner);  but  it  does  not  direct  that  it  shall 
be  conducted  under  the  provisions  of  those  laws,  or  by  the  same  officers. 
So  far  as  Philadelphia  is  concerned,  if  such  were  the  correct  interpreta- 
tion of  the  act  of  1872,  compliance  with  its  provision  would  be  impossible. 
But  such  is  not  its  true  construction,  for  the  fourth  section  provides  that 
"  said  convention  *  *  *  shall  have  power  to  propose  to  the  citizens 
of  this  commonwealth,  for  their  approval  or  rejection,  a  new  constitution 
or  amendments,"  &c.,  &c.  Does  not  the  power  to  propose,  necessarily 
include  power  to  prescribe  means  by  which  approval  or  rejection  is  to  be 
ascertained?  The  fifth  section  also  provides  that  "  the  convention  shall 
submit  the  amendments  agreed  to  by  it,  to  the  qualified  voters  of  the 
State  for  their  adoption  or  rejection,  at  such  time  or  times,  and  in  such 
manner  as  the  convention  shall  prescribe."  The  power  of  the  convention, 
therefore,  whether  inherent  or  derived  from  the  Legislature,  to  submit  the 
constitution  to  a  vote  at  a  time  selected  by  itself,  is  not  questionable ; 
but  an  examination  of  the  Philadelphia  sections  of  the  registry  act  will 
demonstrate  their  utter  inapplicability  to  an  election  to  be  held  at  the  time 
at  which  this  election  will  take  place.  It  is  evident,  therefore,  that  the 
Legislature  did  not  intend  to  require  that  this  election  should  be  held  under 
those  sections,  for  it  is  not  to  be  supposed  that  they  intended  that  which  is 
impracticable,  nor  would  the  act,  in  its  fifth  section,  have  left  it  to  the 
convention  to  prescribe  the  time  or  times,  and  the  manner  of  the  election 
if  it  had  been  the  purpose  of  that  act  (as  plaintiffs  claim)  to  require  the 
latter  body  to  adopt  the  provisions  of  the  registry  act,  which,  as  to  the 
tim.es  prescribed  for  action  under  it,  as  well  as  in  other  particulars,  is  in- 
appropriate to  such  an  election,  and  is  utterly  inconsistent  with  a  power 
in  the  convention  to  fix  the  manner  of  holding  it.  Moreover,  neither  in 
the  registry  act  nor  in  any  amendment  to  it  is  there  complete  provision 
for  condupting  the  election  now  in  question.  For  instance,  the  form  of 
the  tickets  to  be  voted  is  nowhere  prescribed,  except  in  the  convention 
ordinance.  If  the  convention  had  not  the  power  to  provide  for  the  con- 
duct of  this  election,  then  it  is  not  completely  provided  for.  Did  the  Legis- 
lature intend  that  it  should  not  be  ? 

But  the  power  of  the  convention  in  passing  this  ordinance,  or  in  any 
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other  respect,  was  not  and  is  not,  subservient  to  that  of  the  Legislature. 
The  powers  of  that  convention  were  derived  directly  from  the  people 
themselves.  By  an  act  entitled  "  An  act  to  authorize  a  popular  vote 
upon  the  question  of  calling  a  convention  to  amend  the  constitution  of 
Pennsylvania,"  approved  June  2d,  1871  (P  L  282),  it  was  enacted  "that 
the  question  of  calling  a  convention  to  amend  the  constitution  of  this 
commonwealth  be  submitted  to  a  vote  of  the  people  at  the  general  elec- 
tion, to  be  held  on  the  second  Tuesday  of  October  next."  That  question, 
and  no  other,  was  accordingly  so  submitted  to  the  electors,  and  was  by 
them  decided  in  the  affirmative.  Prom  that  vote  of  the  people,  and  not 
from  anv  grant  of  the  Legislatui-e,  tlie  powers  of  the  convention  were  de- 
rived. At  that  election,  tlie  jjeople  exercised  their  sovereign  power  and, 
in  its  exercise,  directed  that  their  fundamental  law,  under  and  subject  to 
which  the  Legisla'tive  as  well  as  the  otlier  departments  of  their  government 
exist,  should  be  altered  and  amended.  An  alteration  of  the  organic  law  of  a 
8tate,  however  brought  about,  is  revolutionary  in  its  nature  ;  and  that 
such  a  revolution  may  be  peacefully  accomplished  is  not  the  least  striking 
of  the  advantages  of  our  system  of  government.  But  for  the  people  to 
act  collectively  in  the  amendment  of  their  constitution  is  not  possible, 
and,  therefore,  they  must  in  all  such  cases,  as  in  this  one,  act  by  delegates 
selected  for  the  purpose,  and  in  whom,  as  a  necessity  of  the  nature  of  their 
emploj'ment,  there  must  be,  for  the  time  being,  vested  the  sovereignty  of 
the  commonwealth  ;  for  manifestly  the  power  to  alter  or  amend  the  organic 
law  of  the  State  is  essentially  sovereign.  The  cardinal  purpose  of  a  con- 
stitution is  to  declare  the  general  principles  upon  M'hich  the  government  is 
to  be  administered,  and  to  restrict  the  several  departments  of  government, 
by  such  limitations  of  their  powers  as  may  be  deemed  requisite  to  secure 
their  adherence  and  continued  subjection  to  those  principles  ;  but  if  the 
Legislature  may  control  the  action  of  the  body  charged  with  the  duty  of 
imposing  tliose  limitations,  liy  the  passage  of  an  act  derogating  from  its 
powers,  it  is  impossible  tliat  any  limitations  should  be  placed  upon  legis- 
lative power  without  legislative  assent ;  and  if  the  Legislature  may  re- 
strict the  authority  of  tlie  convention  in  the  particular  now  under  con- 
sideration, their  absolute  control  of  the  entire  su)»ject  is  indeed  perfect. 
If  they  may  prescribe  vpon  what  conditions  the  people  may  change  their 
organic  law,  they  can,  of  course,  prevent  change.  If  they  can  insist  that 
no  change  shall  be  effectual,  unless  approved  at  a  time  and  in  a  manner 
dictated  by  them,  where  are  we  to  loolv  for  any  limitation  of  their  power 
in  that  regard,  and  what  would  prevent  the  fixing  by  them  of  a  time  for 
action  by  the  electors,  so  remote  as  indefinitely  to  defeat  the  consumma- 
tion of  the  will  of  the  people  ?  If  the  Legislature  of  1872  could  effectually 
say  that  the  constitution,  then  already  ordered  by  the  people  to  be  pre- 
pared, should  be  valid  only  after  obtaining  an  affirmative  vote  polled  in 
accordance  with  the  provisions  of  the  registry  act,  they  could,  with  equal 
propriety,  have  prescribed  any  other  method  of  election,  and  have  set  up 
new  electoral  qualifications  and  some  other  arbitrary  mode  of  ascertain- 
ment of  electoral  right.  It  need  hardly  be  said  that  such  a  power  (as  well 
as  that  of  fixing  the  time)  would  practically  include  power  to  absolutely 
prevent  any  change  whatever  in  the  government,  notwithstanding  that  by 
the  second  section  of  the  bill  of  rights  the  people  of  Pennsylvania  have 
declared  "  That  all  power  is  inherent  in  the  people,  and  all  free  govern- 
ments are  founded  on  their  authority,  and  instituted  for  their  peace,  safety 
and  happiness.     For  the  advancement  of  these  ends,  they  have  at  all  times 
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an  unalienable  and  indefeasable  right  to  alter,  reform  or  abolish  their 
government  in  such  manner  as  they  may  think  proper. 

The  view  now  contended  for  was  entertained  (almost  unanimousl}-)  by 
the  delegates  to  the  convention,  and  in  the  debates  (vol.  i.,  p.  53.,  et  seq.), 
will  be  found  the  remarks  made  in  support  of  it  by  Mr.  James  El  lis,  Mr. 
D.  W.  Patterson,  Mr.  Alexander  J.  Simpson,  Mr.  Wm.  H.  Armstrong, 
Mr.  Wm.  Darlington,  Mr.  Franklin  B.  Gowen,  Mr.  Wm.  H.  Smith,  Mr. 
Wm.  J.  Baer,  Mr.  Wayne  MacVeagh,  Mr.  John  Gibson,  Mr.  Hugh  N. 
McAllister  and  Mr.  Thomas  E.  Cochran.. 

Upon  the  remaining  objection,  made  by  the  bill,  to  the  validity  of  the 
ordinance,  but  little  need  be  said.  If  sustained  it  would  prove  too  much 
for  the  plaintiffs'  purposes.  It  would  prove  that  a  convention,  which  has 
been  in  session  for  more  than  a  year,  is  an  illegally  constituted  body,  and 
that  the  very  act  of  Assembly  npon  which  the  plaintiffs  themselves  rely, 
is  invalid  in  at  least  one  particular  ;  for  the  delegates  were  chosen  pre- 
cisely in  the  manner  pointed  out  by  the  act  of  1812,  and,  until  the  five 
gentlemen  named  as  plaintiffs  in  this  bill,  discovered  it  to'  be  their  dutj'' 
to  object  to  the  method  provided  for  the  submission  of  the  new  constitu- 
tion to  the  electors,  no  one  is  known  to  have  doubted,  and  certainly  no 
one  ever  questioned  the  lawfulness  of  the  election  by  which  the  delegates 
to  the  convention  were  chosen,  and  under  which  all  the  voters  in  the  State, 
instead  of  a  part  of  them  only,  have  been  fairly  and  justly  represented  in 
the  deliberations  and  acts  of  that  bod}'.  The  statement  in  the  bill  that 
the  delegates  did  not  represent  the  people,  is  entirely  without  foundation, 
and  the  averment  that  they  were  not  elected  in  any  sense  which  is  con- 
sistent with  the  constitution,  laws,  customs  and  traditions  of  this  com- 
monwealth cannot  be  supported.  In  submitting,  as  we  now  do,  that  it 
was  the  duty  of  the  Legislature  (the  people  having  ordered  a  convention), 
to  provide  for  the  election  of  the  delegates  who  should  constitute  it,  we 
by  no  means  weaken  the  position  hereinbefore  taken  by  us,  that  the  Leg- 
islature had  no  power  to  limit  or  control  the  action  of  the  convention.' 
The  performance  b}'  the  Legislature  of  its  plain  duty,  in  providing  the 
machinery  necessary  for  carrying  out  the  expressed  will  of  the  people, 
was  an  act  of  legislative  obedience  to  the  sovereign  power,  but  their  effort 
to  restrict  the  powers  of  the  convention  was  an  attempted  assumption  of 
authority  in  derogation  of  that  of  the  people.  The  Legislature,  therefore, 
acted  within  the  scope  of  its  authority  in  providing,  as  they  did,  for  the 
election  of  delegates  ;  and  as  it  is  not  pretended  that  anything  in  tlie  act  of 
1871,  or  resulting  from  the  election  held  under  that  act,  or  in  the  exist- 
ing constitution  of  the  State,  prohibited  the  Legislature  from  directing 
that  the  election  for  delegates  should  be  of  the  character  which  the  act 
of  1872  provided  for,  there  cannot,  of  course,  be  any  fair  question  or 
reasonable  doubt  as  to  the  validity  of  that  act  in  that  particular,  and  of 
the  election  held  in  pursuance  of  it.  As  to  the  suggestion  made  by  the 
bill,  that  the  election  was  not  consisteiU  with  the  former  laws,  customs 
and  traditions  of  the  State,  it  may  be  said  that  such  an  averment  is 
wholly  without  weight,  where  the  Legislature  was  not  restricted,  as  just 
stated,  either  by  constitutional  provision,  or  by  any  formal  expression  of 
the  popular  will,  from  providing  such  a  method.  But  that  averment 
cannot  be  maintained  in  point  of  fact,  for  the  principle  of  minority 
representation  had  been  adopted  and  enacted  by  the  Legislature  of 
Pennsylvania,  in  other  cases,  before  the  statute  of  1872  was  passed. 

It  may  be  added  that  all  that  has  been  hereinbefore  opposed  to  the 
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assumption  b}'  the  plaintiffs  in  this  bill,  to  represent  the  public,  applies  with 
peculiar  force  to  this  branch  of  the  case  which  they  have  presented. 

SijOi : — As  to  the  separate  submission  of  the  article  on  the  Judiciar}'-. 

The  fifth  paragraph  of  the  bill  alleges  that  the  judiciary  article  has  not 
been  separatel}-  submitted.  Upon  that  subject  it  is  nut  deemed  necessary 
to  extend  this  brief 

The  bill  contains  no  praj'er  especiall}'  based  upon  this  supposed  ground 
of  complaint.  The  question  of  the  dut^^  of  the  convention  to  make  such 
separate  submission  depends  partly  upon  matters  alread^^  discussed,  as 
the  supposed  right  of  less  than  a  majority  of  the  body  to  order  a  sepa- 
rate submission  in  an}^  case,  is  dependent  upon  the  existence  of  the 
assumed  right  of  the  Legislature  to  control  the  action  of  the  convention. 
But  it  is  nowhere  averred  in  the  bill,  that  "  one-third  of  all  the  members 
of  the  convention  "  did  "  require  the  separate  and  distinct  submission" 
of  the  fifth  article;  and  no  such  averment,  in  the  sense  in  which  the  right 
of  one-third  so  to  require  is  attempted  to  be  conferred  by  the  act,  could 
be  maintained. 

The  petitioners,  resting  their  right  to  be  heard  upon  their  interest  in 
the  subject  of  contention,  finally'  submit  that  the  plainiiffs  in  the  bill  have 
no  standing  in  court;  that  this  honorable  court  is  without  jurisdiction  in 
the  premises  ;  that  the  convention  ordinance  is  valid  and  operative  ;  that 
there  is  no  power  in  this  court  to  compel  the  separate  submission  of  any 
article  in  the  proposed  new  constitution,  and  that  for  these  reasons,  the 
bill  mentioned  at  the  head  of  this  brief  should  be  dismissed  with  costs. 

GEO.  M.  DALLAS, 
R.  C.  McMURTRIE, 

Fo7-  Petilioners. 

December  1,  1873. 

Tuesday,  Nov.  25,   1S73. 

Before  Sharswood,  Judge.  Upon  the  opening  of  the  court  Mr.  George 
W.  BiDDLK  said  : 

In  the  first  place,  may  it  please  your  honor,  the  board  of  election  com- 
missioners appointed  by  the  constitutional  convention  handed  me  last 
evening  this  letter,  of  the  contents  of  wliich  I  had  previously  no  notice. 
Let  me  say,  before  reading  it,  that  it  appears  to  bo  written  on  behalf  of 
no  complainant.  It  is  not  entitled  in  any  suit,  and  I  am  at  a  loss — and  I 
believe  I  speak  the  opinion  of  the  board  wlien  I  say  the}-  are  at  a  loss — to 
tnow  from  what  quarter  it  comes.  So  far  as  I  am  acquainted  with  the 
practice  of  the  court  of  equity,  it  is  usual  to  announce,  when  a  notice  for 
a  preliminary  injunction  is  given,  that  there  are  some  parties  before  the 
court,  in  whose  behalf  the  motion  is  asked,  whose  interests  are  supposed 
to  be  aflTected  ;  but  none  of  this  information  is  given  here.  I  therefore 
do  not  appear  as  counsel  for  any.  one,  but  simply  out  of  respect  to  the 
court,  to  know  what  this  proceeding  means.  The  notice  which  I  will 
now  read  speaks  for  itself: 

No.  210  South  Fourth  Street, 

Philadelphia,  Nov.  24,   1873. 
To  Henry  S.  Hagert, 

Secretary  of  the  board  of  election  commissioners, 

Dear  Sir: — Please  take  notice  that  application  will  be  made  to-morrow 
at  10  A.  M.,  before  one  of  the  judges  of  the  Supreme  Court  of  Nisi  Prius, 
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for  an  injunction  to  restrain  the  board  of  which  you  are  secretary  from 
holding  an  election  on  the  IGth  of  December  next,  for  the  adoption  or  re- 
jection of  the  proposed  new  constitution. 

The  only  object  of  this  proceeding  is  to  obtain,  as  speedily  as  possible, 
a  judicial  decision  as  to  the  mode  in  which  the  election  can  legally  be 
held,  and  also  to  determine  whether  the  convention  is  not  bound  to  sub- 
mit the  judiciary  article  to  a  separate  vote.  T  take  it  for  granted  that  the 
gentlemen  who  compose  your  board  will  be  disposed  to  facilitate  in  every 
reasonable  way  the  object  which  my  clients  have  in  view. 
Very  truly  yours, 

JAMES  E.  GOWEN. 

I  desire  to  state  further,  in  addition  to  what  I  have  already  stated,  be- 
fore I  sit  down,  that  Mr.  Henry  S.  Hagert  is  not  secretary  of  the  board 
of  election  commissioners,  but  one  of  the  board.  ' 

Mr.  GowEN — If  your  honor  pleases,  this  is  an  application  signed  by 
Francis  Wells  and  others  as  plaintiffs,  in  which  James  Bain,  Alexander 
McCuen,  and  Thomas  M.  Locke,  city  commissioners,  and  Messrs.  Fitlei', 
Browning,  Verree,  Hagert,  and  James,  who  are  entitled  a  board  of  elec- 
tion commissioners,  are  defendants.  I  propose  to  ask  for  an  injunction  to 
restrain  the  city  commissioners  from  expending  any  of  the  city's  funds  in 
the  election  proposed  to  be  held  on  the  Ifith  of  December  next  by  the 
other  defendants.     I  have  notified  Mr.  Hagert  of  this  proposed  action. 

Judge  Sharswood — In  what  capacit}^  do  the  complainants  appear  ? 

Mr.  GowEN — They  appear  as  taxpayers,  and  the  application  is  a  copy 
of  the  proceedings  in  the  case  of  Patterson  against  Barlow,  in  which  the 
constitutionality  of  the  registry  law  was  involved,  and  I  suppose  the  ap- 
plication is  correct. 

Judge  Sharswood — This  is  not  a  matter  about  which  I  have  not 
thought,  because  it  was  rumored  that  such  application  would  reach  the 
court  at  Pittsburg,  although  I  had  hoped  that  the  application  would  not 
be  made,  and  I  shall  postpone  this  hearing,  unless  there  is  some  applica- 
tion made,  until  next  Tuesday  morning,  before  Judge  Gordon,  who  will 
hold  the  regular  Court  of  Nisi  Prius,  and  I  will  summon  the  other  judges 
of  the  Supreme  Court  to  be  here  on  that  day,  sitting  as  assessors. 

Mr.  GowEN— If  your  honor  pleases,  I  suppose  that  Mr.  CoUis  repre- 
sents the  city  commissioners,  and  can  speak  for  them  officially.  Whilst 
it  is  not  sought  to  do  anything  which  will  in  any  way  embarrass  the 
holding  of  the  election,  providing  the  decision  of  the  court  should  be  in 
support  of  the  right  of  the  election  commissioners  to  hold  it,  I  hope 
nothing  decisive  will  be  done  in  the  meantime.  I  hope  they  will  take  no 
further  steps  until  a  decision  be  reached  h^  this  court.  I  suppose  all 
preparations  can  be  made  and  can  be  used  by  either  party,  whoever  may 
be  entitled  to  hold  the  election.     If  Mr.  Collis  desires  to  be  heard — 

Judge  Sharswood— I  fix  Tuesday  next  as  the  day  of  hearing  this  appli- 
cation. This  will  enable  the  gentlemen  who  are  to  hear  it  to  get  here  on 
Monda})-  night,  otherwise  some  of  them  would  have  to  come  here  on 
Saturda}^  if  the  court  were  held  on  Monday,  and  staj'  here  over  Sunday. 
I  do  not  suppose  one  day  of  twenty-four  hours  will  make  any  difference. 
That  will  be  two  weeks  before  the  election. 

Mr.  GowEN — What  I  was  saying  was  that  the  city  commissioners,  if  no 
injunction  is  granted,  can  respect  this  application  until  decided. 
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Mr.  CoLLis — I  cannot  answer  for  what  the  city  commissioners  will  do, 
because  I  have  not  had  an  opportunity  to  consult  them. 

Judge  Shaeswood — There  is  not  a  cautionary  order  made,  or  anything 
of  thekiad.  This  is  too  important  a  matter  for  any  one  judge  to  decide, 
and  1  am  not  the  regular  judge  of  nisi  prius.  I  will  not  hear  a  case 
where  I  am  not  the  regular  judge  at  nisi  jj)Hus,  unless  by  consent  of  the 
parties,  and  I  do  not  suppose  that  would  be  given  in  this  case.  Moreover, 
r  would  not  do  it,  if  the  consent  of  the  parties  were  given.  The  course  I 
have  ado[)ted  seems  to  me  to  be  the  wisest  and  best  course  to  pursue.  I 
have  adopted  it  after  consideration,  without  consultation  with  my  col- 
leagues, in  case  such  an  application  should  be  made.  I  want  to  know  if 
the  gentlemen  on  the  other  side  have  any  objection  to  that  course. 

Mr.  GowEN — I  have  none,  sir  ;  none,  whatever.  I  think,  on  the  con- 
trary, that  it  is  the  best  course  that  possibly  can  be  pursued.  The  con- 
stitutionality of  this  mode  of  election  ought  to  bo  determined  beforehand. 
Every  one  will  admit  that,  I  presume,  for,  if  it  is  an  illegal  election, 
there  will  be  no  constitution  adopted,  even  if  there  is  a  majority  of  votes 
cast  for  it.  I  think  the  course  your  honor  has  suggested  is  the  best 
course. 

My  clients  have  no  other  desire  than  to  obtain  a  judicial  decision  on  the 
question,  and  a  judicial  decision  from  this  court  would  be  in  the  highest 
degree  authoritative. 

Judge  Sharswood — Tiiis  is  a  thing  that  has  been  done  before — a  judge 
of  nisi  prius  calling  in  his  brethren.  I  have  Judge  Gordon's  express 
authority  for  so  doing,  but  I  want  to  knovv  if  everything  is  satisfactory 
to  all  parties. 

Mr.  BiDDLE— Your  honor  seems  rather  to  point  to  me. 

Judge  Sharswood — You  spoke  on  behalf  of  those  gentlemen. 

Mr.  BiDDLE — Five  minutes  ago  was  the  first  moment  I  knew  on  whose 
behalf  this  bill  was  filed.  Of  course  if  we  had  assumed  to  guess  or 
conjecture,  our  conjecture  might  have  gone  over  a  pretty  wide  field.  We 
might,  perhaps  improperlj^  have  known  that  many  big  and  many  little 
interests  might  have  felt  themselves  invoh'ed  in  this  proceeding,  and 
thought  it  wise  to  move  in  the  matter.  But  we  would  not  guess.  We 
came  here  to  learn,  and  now  we  learn  for  the  first  time. 

Mr.  GowEN — I  beg  your  pardon.  I  told  Mr,  Hagert,  who  knew  all 
about  it,  when  I  gave  him  notice. 

Mr.  BiDDLE — Now  we  learn  for  tlie  first  time  that  Mr.  Francis  Wells, 
Mr.  Charles  E.  Warburton,  M,i-.  Gibson  Peacock — and  some  of  these 
names  are  very  iamiliar — Mr.  Ferdinand  L.  Featherstone,  and  Har- 
manus  Neff,  are  phiintitfs  and  taxpayers,  and  others  are  defendants. 
Mr.  Gowen  tells  us  lie  asks  an  injunction  to  restrain  the  city  commis- 
sioners from  spending  tlie  public  money,  but  he  has  not  told  us,  and  as 
I  have  never  read  tlie  bill,  I  do  not  know  what  he  asks  against  Mr.  Hag- 
gert,  Mr.  John  0.  James,  and  other  commissioners  of  election  chosen  by 
the  constitutional  convention.  Perhaps  if  he  would  tell  us  I  could  under- 
stand that  point. 

Mr.  Gowen — If  my  friend  will  not  take  the  trouble  to  read  the  bill,  of 
course  he  does  not  know  what  it  is. 

Mr.  BiDDLE — It  is  a  veiy  long  bill,  and  I  cannot  read  it  at  a  glance. 
Until  now  I  have  never  seen  it. 

Mr.  GowEN — I  have  already  stated  what  the  substance  of  the  bill  is.  I 
stated  that  the  city  commissioners  are  defendants,  and  that  there  are  also 
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as  defendants  the  five  commissioners  of  election,  appointed  by  the  con- 
stitutional convention,  and  as  this  is  a  matter  affecting  the  interests  of 
the  city  of  Philadelphia,  as  a  matter  of  form,  the  city  of  Philadelphia  is 
also  made  a  party  defendant.  The  bill  alleges  that  the  five  gentlemen 
here  called  commissioners  of  election,  propose  to  hold  an  election  in  this 
city,  on  the  16th  daj-  of  December,  three  weeks  from  to-daj-,  and  that  the  city 
commissioners  and  they  together  propose  to  spend  the  funds  of  the  city 
of  Philadelphia  in  holding  that  election  ;  and  the  plaintiffs  aver  that  as 
taxpayers  and  voters  they  are  interested  both  in  the  question  of  the 
expenditure  of  the  funds  and  in  the  question  of  the  regularity  of  the 
election,  and  they  ask  for  an  injunction  to  restrain  the  defendants  from 
expending  and  appropriating  or  using  any  money  or  property  of  the  city 
of  Philadelphia  in  holding  that  election.  They  also  ask  that  the  so-called 
commissioners  of  election  be  enjoined  from  holding  the  election.  The 
bill — as  my  friend  Biddle  knows,  or  may  know,  if  he  will  take  the 
trouble  to  look  at  it — is  similar  to  those  that  have  been  filed  before  in 
several  instances  of  this  kind.  It  is  framed  with  special  reference  to  the 
case  of  Patterson  against  Barlow,  in  which  an  appeal  was  filed  by  tax- 
payers and  voters  in  the  Court  of  Nisi  Prius  to  restrain  any  proceedings 
under  the  registry  law,  and  that  is  one  of  many  other  instances  in  which 
the  question  has  been  before  the  court.  That  is  the  object  of  this  appli- 
cation. 

As  to  the  parties  who  are  represented.  There  is  no  peculiar  interest 
that  I  am  aware  of  that  is  interested,  directly  or  indirectly,  or  has  the 
remotest  possible  connection  in  or  knowledge  whatever  of  this  proceed- 
ing;  none  whatever  This  is  a  proceeding  undertaken  by  certain  of  our 
fellow-citizens  of  this  cit^*  for  the  very  creditable  purpose  of  obtaining 
a  judicial  decision  upon  the  question  of  the  right  of  these  commissioners 
of  election  to  hold  this  election.  For,  as  I  said  before — and  I  wish  my 
friend  Mr.  Biddle  to  understand  my  views — if  this  proposed  election  is  an 
illegal  election,  and  unconstitutionally  held,  it  does  not  make  a  particle 
of  difference  whether  there  is  a  majority  of  voters  in  favor  of  the  new 
constitution  or  not ;  and  if  under  such  an  illegal  election  there  should  be 
an  attempt  made  to  proclaim  the  new  constitution  as  the  constitution  of 
the  State,  we  might  have  inaugurated  rather  a  disagreeable  state  of 
aS'airs.  So,  sir,  it  seems  to  me,  it  is  not  onl}^  justifiable,  but  laudable,  on 
the  part  of  these  gentlemen  who  are  plaintiffs  in  this  case,  to  obtain  from 
the  highest  court  in  the  State,  after  a  full  and  fair  hearinof,  a  decision 
whether  or  not  this  is  a  constitutional  and  valid  election.  If  the  court 
shall  decide  that  it  is  a  constitutional  and  valid  election,  then  there  will 
be  no  other  interruj^tion,  and  the  election  will  go  on.  If  the  court  shall 
decide  that  it  is  not  a  constitutional  election,  then  it  is  far  better  that  it 
should  not  be  held.     That  is  all  I  have  to  say. 

Mr.  Biddle — Undoubtedly,  the  friends  of  the  new  constitution  are  very 
much  indebted  to  the  plaintiffs  in  this  case  for  the  friend!}'  caution  that 
has  been  conve3'ed  to  them  here  through  counsel,  and  thej'  can  hardly 
admire  sufficiently  the  very  high  spirit  of  patriotism  which  has  induced 
these  gentlemen  to  take  upon  themselves  the  burthen  of  ascertaining 
whether  what  has  been  done  is  to  be  legal  or  not.  AW  that  I  have  to  say 
now  is,  that  doubting  \ery  strongly  the  jurisdiction  of  the  court,  and  basing 
my  doubt  upon  what  was  said  by  the  learned  judge  who  delivered  the 
oiDinion  in  the  case  just  alluded  to  by  Mr.  Gowen,  Patterson  against  Bar- 
low, where  he  prefaces  what  he  afterwards  says  about  the  constitution- 
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ality  of  the  registry  act  by  doubting  and  more  tlian  doubting — and  I  am 
using  literally  his  own  language — the  right  of  any  court  to  interfere  in 
such  a  matter  as  this.  I  simi)ly  say,  not  being  of  counsel  for  the  five 
commissioners  of  election  referred  to,  but  only  coming  here  to  represent 
them  in  consequence  of  this  note  ;  that  anything  that  your  honor  chooses 
to  do  in  the  premises  will  be  agreeable  to  me. 

Judge  SiiARswooD — Yery  well,  I  have  indicated  the  course  I  will  take. 
This  case  will  be  heard  on  Tuesday  morning  next,  before  Judge  Gordon, 
and  the  other  members  of  court  will  be  here  also. 


Tuesday,  December  2,  1813. 

At  10  a.'m.  all  five  of  the  judges  of  the  supreme  court  took  their  places 
on  the  bench,  and  after  tlie  commission  of  Chief  Justice  Agnew  had  been 
read  (Chief  Justice  Read's  term  having  expired  on  this  day),  he  said : 

I  understand,  gentlemen,  that  the  judges  of  this  court  have  been  sum- 
moned to  sit  with  our  brother  Gordon  in  relation  to  some  bills  in  equity 
that  have  been  presented  at  Nisi  Prius.  I  have  reached  the  city  only 
■u'ithin  a  few  minutes,  and  therefore  cannot  say  that  I  am  possessed  of  a 
full  knowledge  of  the  circumstances  of  this  case,  and,  therefore,  whatever 
is  necessary  to  be  stated  I  leave  to  my  brother  Sharswood. 

Judge  SiiARSWOOD — I  can  only  state  that  application  was  made  to  me 
for  an  injunction  on  a  bill  which  was  filed  to  restrain  the  city  commission- 
ers and  the  commissioners  appointed  by  the  late  constitutional  conven- 
tion, from  holding  the  election  in  this  city  on  the  sixteenth  of  the  present 
month,  or  rather  from  appropriating  or  using  any  of  the  public  money  for 
the  purpose  of  holding  that  election. 

The  injunction  was  asked  for  on  various  grounds,  and  as  I  thought  it 
■was  an  exceedingly  important  case,  following  the  precedents  which  have 
been  set  in  former  cases,  after  having  written  to  my  brother  Gordon  about 
it  and  received  his  answer  by  telegraph,  I  thought  it  was  best  to  summon 
all  the  judges  of  the  court  to  sit  as  assessors. 

Since  that  there  has  been  another  bill  presented  to  me  on  behalf  of  one 
John  II.  Donnell}^  an  election  officer  of  this  city,  and  I  made  an  order  that 
it  should  be  presented  to  the  same  tribunal. 

Chief  Justice  Agnew — I  think  the  course  of  our  brother  Sharswood 
■was  very  proper  indeed.  The  question  is  a  \Qvy  important  one,  and  ought 
to  be  decided  quickly  by  the  whole  bench.  I  do  not  know  which  bill  comes 
in  order  first. 

Mr.  GowEN — I  filed  the  first  one  if  your  honors  please. 

Mr.  Dallas — I  have  been  instructed  by  certain  citizens  to  present  to 
j-our  honors  a  petition  relating  to  this  case,  and  I  ask  permission  to  read 
that  petition  to  the  court — it  is  very  brief-^that  it  may  be  filed  on  record 
in  the  court.  It  may  be  that  my  colleague,  Mr.  McMurtrie,  will  hereafter 
desire  to  be  heard  upon  it.  I  shall  not  certainly  take  any  time  in  discuss- 
ing it,  but  I  desire  to  read  it,  if  your  honors  please. 

Chief  Justice  Agnew — Before  3'ou  read  it,  state  if  you  please  how  it 
becomes  pertinent  to  the  case  now  before  the  court. 

Mr.  Dallas — The  bill  now  before  the  court  is  a  bill  filed  on  behalf  of 
certain  citizens,  stating  themselves  to  be  citizens,  taxpayers,  qualified 
voters,  and  real  estate  holders  in  the  city  of  Philadelphia.  This  is  a  pe- 
tition of  certain  other  persons,  describing  themselves  in  precisely  the  same 
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manner,  asking  that  they  may  be  heard  before  any  decree  in  the  case 
may  be  made  affecting  their  interests  equally  with  those  who  are  plaintitTs 
in  the  bill.  If  your  honors  will  permit  me  to  read  the  petition  you  will, 
perhaps,  gather  its  purport  from  its  language  better  than  I  can  state  it. 

Chief  Justice  Agnew — It  is  an  adverse  petition,  I  suppose. 

Mr.  Dallas — It  is. 

Chief  Justice  Agnew — I  am  inclined  to  think  that  we  should  not  re- 
ceive it  as  a  part  of  this  proceeding.  It  does  not  really  pertain  to  it,  bat 
we  will  take  it  up  and  examine  it  ourselves,  and  then  make  such  order  as 
we  may  think  proper.  It  is  rather  an  extraordinary  proceeding  to  attempt 
to  tie  the  hands  of  those  who  are  going  on  with  a  legal  proceeding  by 
something  adverse  in  this  way.     If  you  come  in  as  respondents — 

Mr.  Dallas — We  expressly  do  not.  As  I  said  before,  I  do  not  ask  to 
be  heard,  I  would  prefer  that  your  honors  would  allow  the  petition  to  be 
read,  but  if  not,  I  will  ask  your  honors  to  consider  with  it  the  brief  that 
I  will  hand  you. 

Chief  Justice  Agnew — If  my  brothers  do  not  disagree  with  me  I  have 
no  objection  to  receive  the  papers,  merely  for  our  information,  but  not  as 
a  part  of  this  proceeding,  until  we  have  further  time  to  reflect  upon  it. 

Mr.  Dallas — Then  I  ask  your  honors  to  consider  the  brief  in  considera- 
tion with  it. 

Chief  Justice  Agnew — There  is  no  order  at  present  on  the  subject.  We 
will  simpl}^  receive  your  papiers,  as  we  desire,  of  course,  to  see  if  there  is 
anything  really  pertinent  to  this  case  in  the  petition  ;  and,  if  so,  to  make 
such  orders  as  are  just  and  right,  but  we  cannot  interrupt  the  proceedings 
for  the  purpose  of  receiving  an  adverse  petition. 

I  should  have  asked,  perhaps,  whether  the  parties  are  all  ready  to  be 
beard.     Who  is  for  the  defence  ? 

Mr.  BiDDLE — May  it  please  your  honors,  I  appear  here  with  my  col- 
leagues, Messrs.  Armstrong  and  Buckalew,  to  speak  on  behalf  of  the  com- 
missioners of  election  appointed  by  the  constitutional  convention.  It 
will  be  a  part  of  our  dut}^,  when  we  come  to  speak,  to  deny  the  jurisdic- 
tion of  the  court.  That  will  be  a  necessarj'  part  of  our  argument,  and  I 
suppose  must  have  been  anticipated  by  the  court,  if  they  have  given  any 
attention  to  the  subject.  Your  honors  will  make  such  disposition  of  us  as 
you  think  proper  as  to  some  order  of  speaking.  So  far  as  my  personal 
wishes  may  weigh  at  all,  I  am  extremelj^  anxious,  while  the  task  of  speak- 
ing first  to  this  court  on  behalf  of  the  parties  I  represent  has  been  dele- 
gated to  me,  I  am  desirous  more  than  I  can  express  b}^  words  now,  that 
both  of  my  colleagues,  Mr.  Armstrong  and  Mr.  Buckalew,  shall  be  heard. 

Chief  Justice  Agnew — Let  me  ask  who  appear  before  us,  so  that  we 
may  regulate  the  order  of  the  proceedings  ? 

Mr.  Gowen — I  represent  the  plaintiffs. 

Chief  Justice  Agnew — Who  is  with  you  ? 

Mr.  Gowen — No  one. 

"Chief  Justice  Agnew — Mr.  Biddle  and  others  represent  the  commis- 
sioners of  election  appointed  under  the  ordinance  of  the  constitution. 
Who  represent  the  commissioners  of  the  county  ? 

Mr.  CoLLis — I  represent  the  commissioners  of  the  countj^,  but  have  no 
desire  to  be  heard  as  the  question  involved  will  be  discussed  by  the  counsel 
for  the  plaintiffs,  and  counsel  for  the  commissioners  of  election.  The  com- 
missioners of  the  county  will  obey  the  order  of  the  court,  whatever  that 
may  be. 
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Chief  Justice  Agnew — Let  me  see  whether  we  may  be  able  to  hear  both 
of  these  cases  ia  the  direct  line  of  argument  without  hearing  them  sepa- 
rate. 

Mr.  AsHHURST— I  think  they  can  be  heard  together. 

Mr.  Brewster — They  can  be  heard  together. 

Chief  Justice  Agnew — Will  you  be  kind  enough  to  state  the  nature  of 
your  bill. 

Mr.  AsiiiiURST — Tlie  second  bill  is  a  bill  filed  by  one  of  the  election 
officers  appointed  under  the  regular  election  laws  of  the  commonwealth, 
whose  duty  and  right  it  is  to  carr}'  on  the  election  in  the  fourth  precinct 
of  the  fifth  ward  for  the  period  of  one  year.  He  files  this  bill  understand- 
ing that  the  commissioners  appointed  by  the  constitutional  convention 
are  about  to  oust  him  from  office  and  appoint  another  officer  in  his  place. 
He  files  this  bill  to  restrain  these  commissioners  from  interfering  with  his 
office,  and  from  appointing  any  one  in  his  place  in  order  that  he  may  secure 
the  uninterrupted  enjoyment  of  his  rights. 

Mr.  GowEN — The  question  is  the  same  reall}'. 

Mr.  AsiiHURST — Yes,  sir;  the  question  is  the  same.  This  second  bill 
is  simply  filed  on  behalf  of  an  election  officer.     The  question  is  the  same. 

Chief  Justice  Agnew — How  many  desire  to  address  the  court  on  your 
bill? 

Mr.  Brewster — There  will  be  three  on  this  side  and  three  on  the  other, 
with  the  consent  of  the  court. 

Chief  Justice  Agnew — Mr.  Gowen  ;  you  intend  to  open  ? 

Mr.  GowEN — If  you  please,  sir. 

Chief  Justice  Agnew — Who  will  open  ou  j'our  side,  Mr.  Brewster — 
yourself  or  Mr.  Ashhurst  ? 

Mr.  Brewster — Mr.  Ashhurst. 

]Mr.  Guwen — I  presume  Mr.  Brewster  will  conclude  on  our  side. 

Chief  Justice  Agnew — Mr.  Armstrong,  in  what  order  will  you  speak  on 
your  side  ? 

Mr.  Armstrong — Mr.  Biddle  will  address  your  honors  first. 

Chief  Justice  Agnew — I  understand  that.     Who  will  speak  next  ? 

Mr.  Armstrong — I  will  speak  next. 

Chief  Justice  Agnew — To  prevent  any  mistake,  this  will  be  the  order  : 

Mr.  Gowen  will  open,  Mr.  Biddle  will  reply  ;  then  Mr.  Ashhurst,  Mr. 
Armstrong,  Mr.  Buckalew,  and  Mr.  Brewster  will  conclude. 

Mr.  GowEN — I  have,  if  j'our  honors  please,  an  injunction  affidavit,  which 
goes  over  the  same  ground  as  the  averments  in  the  bill.  Tliere  is  another 
affidavit  from  another  of  thg  plaintiffs,  and  there  is  an  affidavit — 

Chief  Justice  Agnew — In  print? 

Mr.  GowEN — I  can  have  it  printed  before  the  case  closes. 

Chief  Justice  Agnew — I  merely  asked  to  ascertain  whether  you  had 
copies. 

Mr.  Gowen — I  will  have  them  all  printed  before  the  court  rises  after 
hearing  the  case. 

Chief  Justice  Agnew — I  do  not  know  as  it  makes  any  difference,  as 
they  go  over  precisely  the  same  ground. 

Mr.  GowEN — One  is  an  affidavit  made  by  a  member  of  the  constitutional 
convention,  in  which  he  swears  positively  that  an  application  to  submit 
the  judiciary  article  to  a  separate  vote  was  made  to  the  convention,  by 
the  written  request  of  more  than  one-third  of  all  the  members  of  that 
body. 
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Mr.  BiDDLE — I  should  like  to  hear  that  read. 

Mr.  GowEN — I  will  read  it.  I  should  perhaps  state  that  the  best  evi- 
dence of  what  took  place  upon  this  subject  in  the  constitutional  convention 
would  be  the  official  journal  of  that  bodj^  but  it  may  possibly  be  known 
to  some  of  3'our  honors  that  the  printed  copies  of  the  journal  of  the  last 
two  or  three  days  have  all  been  burned  at  the  office  of  the  State  printer 
at  Harrisburg,  which  burned  up  also  the  last  two  volumes  of  the  debates 
and  proceedings  of  the  convention.  It  would  not  have  been  a  misfortune 
if  it  had  burned  them  all  up,  but  it  burned  up  the  last  two  only.  How- 
ever, if  your  honors  please,  we  endeavored  to  produce  the  journal,  but  we 
ascertained  that  the  chief  clerk,  who  presumably  is  the  custodian  of  it,  is 
living  in  a  remote  part  of  the  State — in  Beaver  count}' — and  it  was  impos- 
sible to  get  a  subprena  served  upon  him.  I  ascertained  then  that  there 
were  certain  gentlemen  known  as  the  executive  committee  of  the  conven- 
tion, and  thinking  that  they  were  possibly  possessed  of  the  books  and 
muniments  of  the  convention,  I  subpoenaed  them,  and  was  informed  by  the 
l)erson  serving  the  subpoena  that  one  of  the  gentlemen  who  was  served 
declined  to  recognize  the  authority  of  the  court  to  issue  a  subpoena.  I  do 
not  wish  to  get  up  a  scene,  especially'  since  the  other  gentleman  (Mr.  J.  B. 
Bead)  has  told  me,  and  of  course  I  believe  his  statement  implicitly,  that 
they  have  not  the  books,  and  cannot  produce  them.  Under  those  circum- 
stances, the  only  evidence  I  can  adduce  of  what,  as  is  perfectly  notorious 
to  the  whole  community,  took  place,  is  a  newspaper  report  made  by  a  pho- 
nographic reporter  of  the  proceedings,  and  the  affidavit  of  a  member  of 
the  convention  that  an  application  for  the  separate  submission  of  the  judi- 
ciary article  was  made  by  written  request,  signed  by  more  than  one-third 
of  the  members  of  the  convention,  and  was  refused  by  the  majority  of  the 
convention.  The  production  of*  the  journal  would  remove  all  difficulty  or 
doubt  at  once,  but  3'our  honors  see  that  it  is  not  in  our  power  to  produce  it. 

Chief  Justice  Agnevv — We  will  hear  the  affidavit  subject  to  any  ob- 
jection that  can  be  made  legally  against  it. 

Mr.  BiDDLE — I  should  not  have  said  a  word  if  it  had  not  been  for  one 
phrase  that  has  just  been  used  by  the  learned  counsel. 

Chief  Justice  Agnew — Is  it  necessary,  Mr.  Biddle  ? 

Mr.  BiDDLE — Yes,  sir;  I  think  it  is  necessary.  He  says  it  is  notorious 
that  more  than  one-third  of  the  delegates  to  the  constitutional  conven- 
tion requested  the  separate  submission  of  the  judiciary  article.  I  deny 
that  in  toto,  as  strongly  and  emphatically  as  I  can.  I  say  no  proceedings 
ever  took  place  in  that  body  by  whicli  one-tliird  of  that  body  regularly 
made  any  such  demand.  I  believe,  but  only  from  rumor,  that  a  paper 
was  prepared  and  signed,  in  part  by  delegates  who  had  left  the  convention 
and  left  the  city  in  which  it  was  sitting,  but  I  deny  that  such  paper  met 
the  requirements  of  the  act  of  1872.  Supposing  that  that  act  were  bind- 
ing, I  deny  that  in  any  sense  any  such  request  was  properly  and  legally 
made. 

Chief  Justice  Agnew—I  have  said  that  it  would  be  subject  to  any 
proper  objection  that  may  be  stated  in  reply. 

Mr.  GowEN — The  newspaper  report  which  is  verified  by  the  affidavit  is 
as  follows : 
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"REYISIXG  THE  LAWS. 

"Action  of  the  Constitutional  Convention  on  Saturday — Thanks  to 
THE  City  for  Courtesies  Extended — Publishing  the  Revised  Con- 
stitution— The  Schedule  Considered. 

"  Upon  re-assembling  on  Saturday  morning,  President  Walker  in  the 
chair,  a  resolution  offered  by  Mr.  Alricks  was  passed,  declaring  that  the 
thanks  of  the  convention  are  due  to  the  city  authorities  of  Philadelphia 
for  their  kindness  and  liberality  in  furnishing  the  convention  with  this 
commodious  hall,  and  we  assure  them  of  our  highest' appreciation  of  their 
civility  and  uniform  kindness. 

"Mr.  Harry  White  introduced  a  resolution  directing  the  printing  com- 
mittee to  have  the  new  constitution  printed  in  sheet  form,  and  copies  fur- 
nished to  the  newspapers  of  the  State  for  distribution  among  their  sub- 
scribers;  an  allowance  for  this  work  to  be  made  at  the  rate  of  $10  per 
thousand  of  subscribers,  and  the  account  to  be  settled  by  the  auditor 
general. 

"A  substitute  was  offered  by  Mr.  D.  N.  White,  and  some  discussion  fol- 
lowed. The  subject  was  finally  disposed  of  by  the  appointment  of  a  special 
committee  to  report  a  definite  regulation  of  the  matter.  The  committee 
consists  of  Messrs.  Harry  White,  D.  N.  White,  Henry  G.  Smith,  James 
P.  Barr  and  Thomas  E.  Cochran.  The  committee,  during  the  day,  agreed 
upon  and  reported  to  the  convention  a  proposition,  as  follows  : 

"  '  Resolved,  That,  in  lieu  of  advertising  the  new  constitution  in  two 
newspapers  in  each  county,  as  provided  in  the  act  of  Assembly  entitled 
"  An  act  to  provide  for  calling  a  convention  to  amend  the  constitution," 
approved  April  11th,  1872,  the  secretary  of  the  commonwealth  is  hereby 
authorized  and  requested  to  cause  to  be  printed  by  the  State  printer,  in 
sheet  form,  a  sufficient  number  of  copies  of  the  new  constitution,  accom- 
panied by  the  address  to  the  people,  prepared  by  the  committee  on  re- 
vision of  this  body,  as  supplements  (at  least  one  to  each  of  their  sub- 
scribers), to  as  many  newspapers  published  in  this  State  as  will  consent 
to  circulate  the  same  in  their  several  daily  and  weekly  editions,  one  time, 
for  the  allowance  of  one  and  one-half  cents  per  copy  so  circulated,  to  be 
settled  by  the  altorney  (?)  general. 

"  'Resolved,  That  it  shall  be  the  duty  of  the  executive  committee  of  this 
body  to  confer  immediately  with  the  secretary  of  the  commonwealth  on 
the  subject  of  the  above  resolution,  and  to  see  that  its  objects  are  expe- 
ditiously accomplished. 

"  'Resolved,  That  a  copy  of  the  above  resolutions  be  immediately  fur- 
nished to  the  secretary  of  the  commonwealth.' 

"  Xo  action  was  taken  upon  the  report. 

"  Mr.  Littleton  presented  a  notification  from  Joseph  H.  Paist,  clerk  of 
select  council,  of  the  passage  of  an  ordinance  authorizing  the  commission- 
ers of  city  property  to  present  to  the  members  of  the  convention  the  desks 
and  chairs  used  by  them  during  the  sittings  of  the  body. 

"A  resolution  by  Mr.  Armstrong,  returning  thanks  to  the  mayor  and 
councils  for  their  generous  consideration,  declaring  that  these  tokens  of 
friendly  regard  were  accepted  ;  that  the  remembrance  of  the  uniform  kind- 
ness of  the  mayor,  councils  and  people  of  Philadelphia  would  be  gratefully 
cherished,  &c.,  was  unanimously  passed. 

"  The  greater  part  of  the  morning  session  was  consumed  in  voting  upon 
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motions  for  the  separate  submission  to  a  vote  of  the  people  of  certain 
portions  of  the  new  constitution.  No  one  of  these  propositions  received 
a  one-third  affirmative  vote,  consequently  the  question  of  the  alleged 
right  of  one-third  of  the  members,  under  the  act  of  Assembly,  to  order  a 
separate  submission,  was  not  raised.  The  votes  upon  the  different  propo- 
sitions were  as  follows,  45  votes  constituting  one-third  of  the  whole  num- 
ber : 

"  To  submit  the  judiciary  article  (moved  by  Mr.  Lamberton) — 38  to  61. 

"  To  submit  the  section  of  the  legislative  article  providing  for  the  sepa- 
rate county  representation  plan  (moved  bv  Mr.  1).  W.  Patterson) — 10 
to  87. 

"  To  submit  the  railroad  article  (moved  b}''  Mr.  Hanna) — 22  to  72. 

"To  subnait  the  section  of  the  judiciary  article  making  separate  judicial 
districts  of  40,000  population  (moved  b};-  Mr.  Joseph  Baily) — 32  to  68. 

"  To  submit  the  article  on  revenue,  taxation,  &c.  (moved  by  Mr.  D.  W. 
Patterson)— 11  to  88. 

"  The  article  on  schedule,  after  immaterial  amendments  by  Messrs. 
Armstrong  and  Buckalew,  passed  finally. 

"  A  recess  was  then  taken  until  three  o'clock. 

"During  the  recess  the  committee  of  thirtj'-three,  chosen  by  resolution 
to  select  from  the  body  of  the  convention  a  State  executive  committee  of 
five,  held  a  session,  and  agreed  upon  the  following  as  the  committee : 
Messrs.  Harry  White,  John  M.  Read,  Buckalew,  Howard  and  Kewlin. 

"afternoon  session. 

"  Upon  the  re-asserabling  at  three  o'clock,  Mr.  John  M.  Bailey  reported 
the  names  of  the  executive  committee  as  just  stated. 

"  The  report  was  adopted  as  amended,  by  adding  the  names  of  Messrs. 
J.  P.  Barr,  of  Pittsburg,  and  John  Price  Wetherill,  of  Philadelphia. 

"  Resolutions,  otfered  by  the  following  named  members,  were  adopted  as 
stated. 

"  By  Mr.  D.  W.  Patterson,  directing  the  secretary  of  the  common- 
wealth to  receive  the  signatures  to  the  constitution  of  absent  members. 

"By  Mr  Hay,  directing  that  the  hall  and  contents,  as  far  as  they  are 
the  property  of  the  city  of  Philadelphia,  to  be  placed  in  the  care  of  the 
committee  on  house,  and  directing  said  committee  to  give  proper  pos- 
session of  the  same  to  the  Philadelphia  authorities. 

"  By  Mr.  Buckalew,  directing  the  committee  on  revision  to  prepare 
and  publish  their  exhibit  of  the  changes  proposed  by  the  new  constitution, 
and  an  address  to  the  people  thereon,  after  the  adjournment  of  the  con- 
vention. 

"  By  Mr.  Dallas,  authorizing  the  president  of  the  convention,  upon  the 
request  of  a  majorit}^  of  the  executive  committee,  to  call  a  special  session 
of  the  convention  at  Harrisburg,  at  any  time,  upon  five  days'  notice  to 
delegates  at  their  respective  places  of  residence. 

"  Upon  the  last  mentioned  resolution  a  discussion  took  place,  the  points 
of  which  were  as  follows : 

"  Mr.  Dallas  stated  that  one  of  the  Philadelphia  election  commissioners 
had  suggested  to  him  that  it  was  possible,  and  more  than  possible,  that 
difficulties  might  arise  in  carrying  out  the  purposes  of  their  appointment, 
hence  the  necessity  for  the  resolution. 

"  Mr.  Darlington  spoke  of  the  seeming  impropriety  of  committing  arbi- 
trarily to  seven  men  the  power  to  call  the  convention  together. 


48 

"Mr.  Pallns  fnrthor  cxplaiiiGcl  tliat  it  liacl  been  prophesied  on  the  floor 
th.it  the  ordinance  for  a  special  election  could  not  be  lawfully  executed  in 
Philadelphia,  and  tiiat  it  would  be  interfered  with.  If  tlie  body  could  be 
convened  in  an  eraero-ency,  it  could  take  cognizance  of  tliis  interference. 

"Mr.  Cochran  opposed" the  resolution  as  having  appointed  a  commission 
which,  when  necessary,  could  apply  to  the  courts  to  assist  in  carrying  on 
its  functions;  the  convention  could  do  nothing  if  it  did  re-assemble. 

"  ;Mr.  Hay  thought  the  convention  ought  not  to  adjonrn  over  the  elec- 
tion without  making  provision  for  an  intervening  meeting.  A  special  ses- 
sion might  not  be  necessary,  but  the  resolution  should  pass  as  a  precau- 
tionary measure.  " 

"The  resolution  was  adopted — 52  to  30. 

"Mr.  Lamberton,  rising  to  a  privileged  question,  forwarded  to  the 
clerk  and  had  read  a  paper,  addressed  to  tlie  president  and  signed  by 
forty-six  members,  asking  that  the  judiciary  article  be  sul)mitted,  apart 
from  the  rest  of  the  constitution,  to  a  separate  vote. 

"  Some  objection  w\as  made  to  the  reading  of  the  paper,  upon  the  ground 
that  tlie  question  of  submitting  the  constitution  as  a  whole  and  not  in 
parts  had,  after  full  discussion,  been  formally  decided  affirmatively,  and 
that  the  effort  now  made  was  an  attempt  to  evade  the  order  of  the  con- 
vention when  the  house  was  full. 

"  Mr.  Lamberton  then  asked  to  have  the  clerk  read  a  resolution  upon 
the  subject  treated  of  in  the  paper. 

"Messrs.  Wherry,  Biddle  and  Armstrong  objected  to  the  reading,  and 
insisted  that  the  g-entleman  from  Dauphin  (Mr.  Lamberton)  should  state 
the  question  of  privilege  npon  which  he  had  obtained  the  floor. 

"  Mr.  Lamberton  declined  to  make  a  statement  in  advance  of  the  read- 
ing of  the  resolution,  and  called  for  the  clerk  to  proceed.  ('  No,' '  no,'  and 
confusion.) 

"Mr.  Wherry  made  the  point  that  the  introduction  of  a  resolution  was 
not  a  question  of  privilege. 

"  The  chair  (Mr.  Walker)  replied  that  he  was  obliged  to  permit  the 
resolution  to  be  read  for  information,  as  he  knew  nothing  of  its  purport, 
ancT  until  he  did  know  this  could  not  rule  npon  the  point  just  raised. 

"  Mr.  Hay  interposed,  as  a  question  of  order,  that,  in  the  manner  in 
which  it  had  been  introduced,  while  the  chair  might  properly  read  it  for 
his  own  information,  the  resohition  could  not  be  read  to  the  house. 

"  The  chair  replied  by  directing  the  clerk  to  read  the  resolution  aloud 
for  his  own  as  well  as  for  general  information. 

"  The  clerk  then  read  as  follows: 

"  '  That  forty-six  members  of  the  convention,  being  more  than  one-third 
thereof,  having  demanded  in  writing  the  separate  submission  of  the  article 
on  the  judiciary  to  a  popular  vote,  it  is  hereby  ordered  that  the  same  be 
separately  submitted.' 

"A  discussion  followed,  marked  by  unusual  warmth  and  vehemence, 
Mr.  Lamlierton  claiming  the  separate  submission  as  the  right  and  privi- 
lege of  the  members  signing  his  paper,  and  appealing  in  this  behalf  to  the 
magnanimity  and  courtesy  which  had  thus  far  been  recognized  all  through 
the  sessions  of  the  convention. 

"  Mr.  Armstrong  replied,  with  much  earnestness,  that  this  appeal  came 
with  bad  grace  from  members  on  the  floor  who  had  '  log-rolled'  out  of  the 
convention  to  procure  b}^  indirection  that  which  they  could  not  obtain  by 
parliamentary  usages  and  courtesy.     How  many  of  those  whose  names 
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appeared  on  the  paper  had  been  driven  to  sign  it  upon  the  representations 
of  others  who  did  not  now,  and  never  liad,  endorsed  the  judiciary  article? 
How  many  had  signed  it  during  the  deliberations  of  the  body,  and  how 
many  outside  of  the  house  ?  He  held  that  the  paper  was  neither  a  ques- 
tion of  privilege  nor  a  proper  communication  by  way  of  protest,  or  in  any 
other  manner,  and  that  there  was  nothing  before  the  house. 

"  Mr.  Lamberton  replied  that  the  names  were  in  the  handwriting  of 
those  whom  they  represented,  and  that  no  one  signature  was  appended 
outside  of  the  convention ;  that  the  paper  had  not  been  circulated  until 
after  fifty-one  delegates,  on  the  previous  day,  voted  for  the  separate  sub- 
mission of  the  article,  which  vote,  unfortunately,  under  the  ruling  of  the 
chair  (being  upon  an  amendment,  and  not  upon  a  direct  proposition),  had 
been  held  to  be  invalid  for  this  purpose  under  the  rules.  A  few  of  the 
names  were  those  of  members  who  had  been  compelled  to  leave  for  home 
on  tlie  night  before,  and,  who,  being  absent,  wanted  to  speak  through  this 
medium  to  the  convention.  He  insisted  upon  having  .the  decision  of  the 
chair  upon  the  right  of  these  forty-six  gentlemen  to-  have  a  separate 
submission. 

"  After  further  remarks  by  Mr.  Armstrong  upon  the  invalidity  and  in- 
applicability of  the  '  One-third  provision'  of  the  act  of  Assembly,  the  chair 
decided  that  in  the  shape  in  which  the  proposition  w^as  presented  he  could 
not  entertain  it.  He  added  that  he  believed  the  gentleman  from  Dauphin 
(Mr.  Lamberton)  was  right  upon  his  theory  of  the  one-third  vote  require- 
ment, but  the  paper  not  being  submitted  in  the  proper  form,  he  was  com- 
pelled, against  his  own  desire,  to  decide  against  it.  •  ••  '  - 

"Ml".  Ainey  desired  to  have  an  iaiimation  as  to  what  was  the  proper 
form,  but  no  response  was  given. 

"The  modifications  to  the  schedule,  reported  from  the  committee  on 
the  subject,  consisting  of  improvements  in  language  and  unimportant 
alterations,  were  then  considered,  and  occupied  the  balance  of  the-d'ay 
until  six  o'clock  p,  m.,  when  the  convention  adjourned  until  this  moriUiig. 
The  session  will  probably  close  to-morrow."  -  - 

The  affidavit  is  of  Mr.  John  E.  Addicks  :  v;  ' 

In  the  Supreme  Court  of  Pennsylvania  in  and  for  the,,,. 
Eastern  District.  '., 

Of  January  Term,  18 U.     No.  13.  .-. 

Francis  Wells  and  others  v.  James  Bain  and  others.  "/"> ' 

John  E.  Addicks,  having  been  duly  sworn,  deposes  and  says  ; 

First.  I  am  a  member  of  the  convention  to  revise  and  amend  the  con- 
stitution of  this  State,  convened  under  the  provisions  of  the  act  approved 
April  11th,  1872. 

Second.  I  am  informed  and  believe  that  all  the  printed  copies  of  the 
journal  of  the  proceedings  of  the  said  convention  after  the  thirtieth  day 
of  October,  1873,  and  the  debates  of  the  said  convention  after  the  six- 
teenth day  of  September,  1873,  were  recently  destroyed  by  fire  in  the  city 
of  Harrisburg. 

Third.  I  have  been  asked  to  state  what  took  place  in  the  said  conven- 
tion upon  the  question  of  the  submission  to  a  separate  and  distinct  vote 
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of  the  people  of  article  v.  of  the  constitution  prepared  by  the  said  con- 
vention, relating  to  "  the  judiciary,"  and  with  that  view  have  read  the 
annexed  report  of  the  proceedings  of  the  said  convention  upon  November 
1st,  l>)To.  To  the  best  of  my  remembrance  and  belief  it  is  a  correct  state- 
ment of  the  proceedings  upon  that  da}-.  It  is  certainly  true  that  upon 
said  November  1st,  1873,  one-third  of  all  the  members  of  the  said  con- 
vention did  require,  in  a  paper  signed  by  them  and  submitted  to  the  con- 
vention, that  article  v.  of  the  said  constitution  relating  to  "  the  judi- 
ciary," should  be  separately  submitted  to  a  popular  vote. 

JOHN  E.  ADDICKS. 

Sworn  and  subscribed  before  me,  this  first  day  of  December,  A.  D.  1873. 
[seal.]  Kobert  R.  Smith, 

Alderman. 


Argument  of  James  E.  Gowen,  Esq. 

Mr.  GowEN  opened  the  case  for  the  plaintiffs  as  follows  : 
If  your  honors  please,  before  beginning  this  argument,  I  will  beg  leave 
to  hand  you  three  briefs.  Unfortunately  I  could  get  only  three,  or  I 
should  have  been  glad  to  supply  the  whole  court  with  "  Jameson's  Law  of 
Constitutional  Conventions."  That  book,  I  believe,  contains  all  that  re- 
i^'e'arch  lias  been  able  to  gather  in  reference  to  the  law  and  history  of  con- 
.st't'utional  conventions.  It  is  a  work  of  extraordinary  industr_y  at  all 
.^veuts,  and  I  should  add,  of  extraordinary  ability,  if  it  did  happen  to 
"agree  with  the  views  of  the  case  I  am  about  to  i)resent.  My  friend,  Mr. 
•  prewster,  suggests  that  the  work  of  Judge  Cottley  upon  constitutional 
J]i,ii^^tations,  endorses  Judge  Jameson's  book  as  a  work  of  great  ability  and 
IbaVning. 

!■' "In  tlie  first  place,  this  is  a  bill  in  equity  filed  by  certain  citizens  of 
'I'liiladelphia,  to  restrain  the  city  commissioi  ers  of  Philadelphia  from  ex- 
^•pe^iding  a  considerable  sum  of  money  belonging  to  the  city  of  Philadelphia 
lof  the  purpose  of  holding  an  election  on  the  I6th  day  of  December,  under 
't'lie  supervision  of  certain  gentlemen  who  have  been  appointed  commis- 
■  si'oners  of  election,  so  called,  by  the,  not  the  late,  but  by  the  present  con- 
"^tritutional  convention.  His  honor,  the  chief  justice,  used  the  word 
•■'•jate"  unadvisedl}^ — for  the  body  has  not  adjourned  finally,  but  is  to 
•ilieet  again  this  month  in  Harrisburg,  to  determine  what  action  it  shall 
'take  upon  the  state  of  facts  that  may  then  be  presented  to  them. 

The  equitable  jurisdiction  of  the  court  in  a  case  of  this  kind  has  been 
decided  so  often  that  it  would  be  unnecessarily^  occupying  the  time  of  the 
court  to  refer  to  all  the  authorities  upon  the  subject.  They  may  for  pur- 
poses of  convenient  reference  be  all  found  in  the  opinion  of  Judge  Shars- 
wood  in  the  case  of  Patterson  against  Barlow,  in  the  10th  volume  of  P.  F. 
Smith's  Reports,  page  54.  I  have  here  a  brief  in  which  authorities  from 
other  courts  to  the  same  effect  are  cited,  but  as  the  question  has  been  con- 
sidered so  frequently  by  this  court,  and  in  some  of  the  most  important 
cases  that  have  been  heard  by  this  or  any  other  tribunal,  upon  bills  filed 
by  taxpa3-ers  to  restrain  the  unlawful  expenditure  of  money — unlawful 
because  the  object  of  the  expenditure  was  unlawful — it  seems  to  me  un- 
necessary to  refer  to  the  decisions  of  other  courts. 
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In  the  last  case,  Patterson  against  Barlow,  the  learned  judge  who  deliv- 
ered the  opinion  of  the  court  seems  to  express  some  doubt  as  to  the  cor- 
rectness of  the  theory  upon  which  the  bill  in  that  case  was  presented  ; 
but  as  the  court,  even  there,  entertained  tiie  bill,  I  suppose  that  the  ex- 
pression of  opinion  was  extra-judicial,  and  not  intended  in  any  way  to 
bind  the  court.  And  your  honors  will  remember,  too,  that  in  the  case  of 
Page  against  Allen,  in  which  the  unconstitutionality  of  the  first  registry 
law  of  Philadelphia  was  affirmed,  the  court  acted  upon  a  bill  filed  by  tax- 
payers, and  whatever  force  there  may  be  in  the  view  that  was  rather 
hinted  at  than  expressed  by  Judge  Agnew  in  the  case  of  Patterson  against 
Barlow,  it  can  have  no  bearing  on  the  case  presented  by  this  bill.  His 
objection,  then,  would  seem  to  be  to  rest  upon  a  doubt  as  to  the  wisdom  or 
propriety  of  the  court  interfering  by  injunction  with  legislative  action, 
which,  to  a  certain  extent,  is  the  sovereign  action  of  the  State.  But  in 
this  case  the  controversy  arises  from  the  conflicting  claims  of  two  sets  of 
officers,  and  the  court  must  decide  who  are  the  lawful  officers,  or  leave  the 
question  to  the  arbitrament  of  hard  knocks.  Referring  again,  therefore, 
to  the  cases  enumerated  by  Judge  Sharswood  in  Patterson  against  Barlow, 
I  leave  this  branch  of  the  subject ;  for  the  time  of  tlie  court  is  short,  the 
matters  presented  here  are  urgent,  and  I  cannot  afford  to  go  over  ground 
which  has  been  trodden  so  often. 

We  come  then  to  the  next  question,  to  the  important  question  of  the  case, 
and  that  is  whether  the  ordinance  passed  by  the  constitutional  convention 
is  a  valid  exercise  of  power,  and  is,  so  far  as  it  applies  to  the  election  to 
be  held  in  the  city  of  Philadelphia,  upon  the  question  of  the  adoption  or 
rejection  of  the  constitution.  The  plaintiffs  allege  that  under  the  laws 
relating  to  the  constitutional  convention,  and  that  under  the  theory  and 
practice  of  our  government,  the  constitutional  convention  was  bound  to 
conform  to  the  law,  which  required  that  the  constitution  proposed  by  the 
convention  should  be  submitted  to  the  people  at  an  election  held  in  the 
manner  prescribed  by  existing  laws.  The  commissioners  appointed 
by  the  constitutional  convention,  on  the  other  hand,  are  understood  to 
allege  that  the  convention  is  above  the  law,  that  it  can  disregard  it,  that 
it  posesses  and  has  exercised  the  right  of  annulling  the  existing  election 
law  of  the  State,  and  that  it  has  ordained,  and  rightfully  ordained,  that  the 
election  here  shall  be  held  by  them  (the  defendants),  by  virtue  of  a  com- 
mission from  the  convention.  I  need  not  say  that,  looking  to  the  prin- 
ciple involved,  and  the  consequences  which  may  ensue,  a  more  important 
question  has  hardly  been  presented  to  this  or  to  any  other  court. 

I  shall,  in  the  first  place,  beg  leave  to  call  j'our  honors'  attention  to  the 
acts  of  Assembly  under  which  this  convention  was  assembled,  and  I  have, 
printed  in  this  little  pamphlet,  entitled  "  Constitutional  Conventions  of 
Pennsylvania,"  copies  of  the  acts  of  Assembly  under  which  this  con- 
vention was  convened. 

The  first  act  of  Assembly  upon  the  subject  will  be  found  at  page  11  of 
that  pamphlet,  under  the  heading  "  Convention  of  1812-3,"  The  act  was 
approved  June  2d,  18tl,  and  is  entitled  "An  act  to  authorize  a  popular 
vote  upon  the  question  of  calling  a  convention  to  amend  the  constitution 
of  Pennsylvania  " 

Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  commonwealth  of  Pennsylvania  in  General  Assembly  met,  and  it  is 
hereby  enacted  by  the  authority  of  the  same,  That  the  question  of  calling  a 
convention  to  amend  the  constitution  of  this  commonwealth  be  submitted 
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to  a  vote  of  the  people  at  tlie  general  election  to  beheld  on  the  second 
Tuesda}'  of  October  next,  the  said  question  to  be  voted  upon  in  manner 
followinsj,  to  wit  : — In  counties  and  cities  in  which  slip-ticket  voting  is 
authorized  by  law,  Azotes  for  and  against  a  convention  may  be  expressed 
and  given  upon  the  ticket  headed  or  endorsed  with  the  word  "  State," 
and  not  otherwise ;  and  the  words  used  shall  be  "  Constitutional  Conven- 
tion,'' and  underneath  "  For  a  Convention"  or  "Against  a  Convention  ;" 
and  in  counties  or  districts  in  wliich  slip-ticket  voting  shall  not  be  author- 
ized by  law,  each  elector  voting  upon  said  question  shall  cast  a  separate 
ballot,  endorsed  on  the  outside  '■  Constitutional  Convention,"  and  con- 
taining on  the  inside  the  w^ords  "  For  a  Convention"  or  "  Against  a  Con- 
vention ;"  and  all  votes  cast  as  aforesaid  shall  be  received,  counted  and 
returned  by  the  proper  election  officers  and  return  judges  as  votes  for 
governor  are  received,  counted  and  returned  under  existing  laws. 

Sect.  2.  That  the  election  aforesaid  shall  be  held  and  be  subject  to 
all  the  provisions  of  law  which  apply  to  general  elections  ;  the  sheriffs  of 
the  several  counties  shall  give  notice  of  this  act  in  their  election  procla- 
mation the  present  year,  and  the  governor  shall  cause  all  the  returns  of 
th^  said  election,  as  received  b3^  the  secretary  of  the  commonwealth,  to  be 
laid  before  the  Legislature  at  its  next  annual  election. (f) 

The  last  word  ejection  is  evidently  a  misprint  for  "session." 

j\Ir.  BiDDLE — Certainly  it  is. 

Mr.  GowEN — Your  honors  are  aware  that  under  this  act  of  assembly  an 
election  was  held,  in  which  a  large  majority  of  those  who  voted  on  the 
question,  voted  in  favor  of  calling  the  constitutional  convention.  The  A^ote 
cast,  was,  of  course,  the  vote  of  a  minority  of  tlie  citizens  of  Pennsylvania. 
It  was  a  vote  of  the  minority  of  the  voters  of  Penns^'lrania.  It  had  never- 
theless such  effect  as  is  properly  attributable  to  an  expression  of  the 
electors  at  an  election  lield  in  that  manner.  I  propose  to  contend,  if  your 
honors  please,  in  the  first  place,  that  tiiat  A^ote  had  no  legal  weight,  none 
whatever.  The  constitution  and  the  laws  of  the  State  of  Fennsjdvania  re- 
mained in  force  after  that  vote  had  been  taken,  precisely  as  they  had  been 
in  force  before  the  election  was  held.  The  constitutional  power  of  the 
Legislature  was  neither  enlarged  nor  restricted  by  that  A^ote.  It  was  a 
vote  which  as  far  as  any  legal  consequence  resulted  from  it — using  the  ex- 
pression legal  consequence,  in  the  sense  of  a  consequence  determinable  and 
enforceable  through  legal  proceedings  before  legal  tribunals — was  a  nullity. 

This  proposition  ma3'  perhaps  have  some  importance,  because  you  honors 
will  no  doubt  be  told  that  tlie  vote  of  the  people  of  Penns^dA^ania,  or 
rather  of  the  electors  of  Pennsylvania,  at  the  election  in  question,  is  tlie 
autliority  fiom  which  tlie  powers  of  this  convention  are  derived.  Tlie 
court  is  of  course  aware  that  our  bill  of  rights  contains  a  provision 
which  affirmed  the  right  of  the  people  to  alter,  reform  or  abolish  their  form 
of  government  in  such  manner  as  they  may  deem  expedient,  that  the  same 
principle  is  to  be  found  in  tlie  Declaration  of  Independence,  and  that 
it  is  asserted,  in  phraseology^  more  or  less  varied,  in  perhaps  eveiy  consti- 
tution that  has  been  adopted  by  the  people  of  this  country ;  and  I  under- 
stand, if  I  am  at  liberty  to  anticipate  the  argument  of  the  other  side,  that 
the  vote  of  the  people  of  Pennsylvania,  so  called,  meaning  by  that  the  vote 
of  the  electors  Avho  voted  in  the  3'ear  1811,  taken  in  connection  with  this 
provision  in  the  bill  of  rights,  has  conferred  upon  the  members  of  the  con- 
stitutional convention  the  authority  which  they  assume  to  exercise. 

I  have  always  supposed  that,  the  language  of  the  Declaration  of  In- 
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dependence,  pi'oclaiming  the  inalienable  right  of  the  people  to  chnnge  their 
form  of  government — I  do  not  recollect  the  exact  words  but  they  are  the 
same  substantially  as  are  used  in  our  bill  of  rights,  and  in  every  other 
bill  of  rights — was  meant  to  be  a  declaration  of  a  revolutionary  right ;  was 
meant  to  imply  that  the  people  of  a  free  country,  the  people  of  the  Union 
and  of  each  State,  could,  if  they  please,  reform,  alter  or  abolish  their 
existing  government — not  by  legal  proceedings,  or  through  the  action  of 
legal  tribunals,  but  by  revolutionary  proceedings,  by  insurrection,  by  war. 
This  is  the  only  possible  meaning  which  can  be  attached  to  the  words  used 
in  the  Declaration  of  Independence.  We  all  know  that  the  Declaration  of 
Independence  was  proclaimed  as  an  assertion  of  revolutionary  right. 
Those  who  framed  that  instrument  intended  to  tear  asunder  the  legal 
ties  which  bound  the  colonies  to  the  mother  country,  and  they  did  not  in- 
tend to  effect  separation  through  legal  proceedings.  They  did  not  intend 
to  appeal  to  E'arliament  even  to  legalize  the  separation,  but  they  intended 
to  appeal  to  the  God  of  battles,  and  they  issued  that  Declaration  to  justify 
their  revolution.^  I  say  again,  with  all  deference  to  those  who  ma}'  enter- 
tain a  different  opinion,  that  the  right  asserted  by  the  Declaration  and  by 
our  bill  of  rights  is  a  revolutionary  right,  and  not  a  legal  right.  It  can 
be  nothing  else,  and  the  idea  that  it  is  a  right  to  be  enforced  through  the 
agency  of  legal  forms  established  by  an  existing  government,  is  an  utter 
anomaly. 

How  could  the  exercise  of  such  a  right  be  made  dependent  upon  tlio 
volition  of  the  Legislature?  If  the  328,554  voters  out  of  the  3,000,000 
inhabitants  of  Penns3'lvania,  who,  in  the  month  of  October,  1871,  expressed 
their  desire  to  have  a  convention  to  amend  their  constitution,  were  exer- 
cising the  inalienable  and  indefeasible  right  of  altering  the  form  of  their 
government,  independentl}-  of  an}'  legislative  action, why  was  the  success  of 
their  attempt  made  dependent  upon  subsequent  action  by  the  Legislature  ? 
Will  any  one  contend  here,  or  can  any  one  contend  that  328,000  freemen 
of  Pennsylvania,  or  3,000,000  freemen  of  Pennsylvania;  could  have  even 
initiated  a  change  of  their  government  without  the  assistance  of  the  Leg- 
islature? Will  any  one  contend  that  if  the  328,000  men  who  voted  on 
that  day  had  applied  to  your  honors  for  a  writ  of  injunction  to  compel 
the  Legislature  to  refrain  from  transacting  any  business  until  they  provided 
for  a  constitutional  convention,  or,  if  they  had  applied  to  you  for  a  man- 
damus to  compel  the  members  of  the  Legislature  to  vote  to  perfect  the 
scheme  of  a  constitutional  convention,  such  an  application  would  not  have 
been  utterly  absurd  ?  Will  any  one  pretend  to  say  that  the  328,000  elec- 
tors who  voted  in  favor  of  a  constitutional  convention  could  have  marched 
to  Harrisburg  and  surrounded  the  Legislature,  and  said,  "  we,  the  people 
of  Pennsylvania"  (although  they  were,  in  fact,  but  a  small  portion  of  the 
people  of  Pennsylvania) — "  we,  the  people  of  Pennsylvania,  have  an  ina- 
lienable right  to  alter  or  abolish  our  form  of  government.  You  are  our 
servants,  and  we  command  you  to  do  our  bidding,  and  call  a  constitutional 
convention,  under  such  penalties  as  may  fall  upon  you  if  you  disobey  our 
orders,"  and  that  in  so  doing  and  so  saying  they  would  have  exercised  a 
legal  right  ?  Possibly  they  might  have  been  successful  ;  possibly  they 
might  have  driven  the  Legislature  from  their  seats;  possibly  the  people 
might  have  acquiesced,  but  then  the  right  exercise  would  have  been 
the  right  of  revolution.  Such  a  right  as  is  asserted  in  the  bill  of  rights; 
such  a  right  as  was  declared  to  exist  in  a  free  people  by  the  declaration 
of  Independence ;   the  right  of  disobedience  to  legal  tyranny.     The  De- 
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claration  of  Independence  was  a  protest  against  the  doctrine  of  passive 
obedience,  against  the  doctrine  that  it  was  a  crime  against  the  Almighty 
to  rise  in  insurrection  against  the  constituted  government,  against  the 
doctrine  of  the  divine  right  of  lyings  ;  and  this  protest  has  again  been  as- 
serted in  our  bill  of  rights  and  other  constitutional  enactments. 

Besides,  is  not  this  right  one  belonging  to  the  whole  people  of  Pennsyl- 
vania ?  And  who  are  the  people  of  Penns^dvania  ?  Is  it  not  a  mere  mat- 
ter of  civil  legislation  that  one  man  who  is  under  21  years  of  age  is  de- 
prived of  the  right  to  A^ote,  and  another  man  who  is  over  21  years  of  age 
is  allowed  to  vote?  Is  there  an^'thing  in  the  law  of  nature, 'or  any  ab- 
stract theory  of  government,  by  which  a  man  who  is  21  years  of  age  has 
an  inalienable  right  to  change  or  abolish  his  form  of  government,  when 
another  man  who  is  only  20  years  and  11  months  of  age  has  not  this  right  ? 
Are  not  the  distinctions  between  the  civil  or  political  rights  of  the  two 
sexes  dependent  on  the  civil  law,  and  have  men  only  and  not  women  a  right 
to  change  their  form  of  government?  Until  recently  a  very  large  portion 
of  our  race,  whose  skins  were  dilierently  colored  from  ours,  were  not  per- 
mitted to  vote ;  have  they  not  an  inalienable  right  to  change  their  form  of 
government?  and  yet  who  pretends  to  say  that  a  few  years  ago,  under 
the  existing  constitution  of  our  own  State,  and  of  most  of  the  States,  they 
could  have  voted  for  delegates  to  a  constitutional  convention  ? 

At  this  election,  in  1871,  which  is  now  said  to  have  been  an  exercise  of 
the  inalienable  right  of  the  people  to  alter  or  abolish  their  form  of  govern- 
ment, the  right  of  voting  was  confined  to  freemen  who  had  resided  within 
this  State  for  one  year,  and  in  the  election  district  wherein  they  offered 
to  A'ote,  for  ten  days  ;  who  had,  within  two  3'ears,  paid  a  State  or  county 
tax,  which  had  been  assessed  at  least  ten  da^^s  before  the  election.  Is  it 
not  absurd  to  saj'  that  the  inalienable  right  of  the  people  to  change  their 
government  was  confined  to  those  onl_v  who  had  resided  in  the  State  one 
3'ear,  who  had  not  changed  their  residence  from  one  election  district  to 
another  within  ten-days  preceding  the  election,  and  who  had  paid  a  State 
or  county  tax,  assessed  within  a  certain  time?  Yet  these  were  the  only 
people  who  were  authorized  to  exercise  this  high  prerogative !_  And  yet 
it  seems  to  me  that,  in  the  nature  of  things,  a  man  who  has  neglected  to 
pay  a  State  or  county  tax  for  two  years,  is  as  much  entitled  to  change  his 
form  of  government  as  one  who  has  paid  such  a  t;ix;  and  that  a  man 
who  has  changed  his  residence  from  one  election  district  to  another, 
within  ten  days  before  the  election,  is  as  much  entitled  to  exercise  this 
right  as  the  man  who  changed  his  residence  eleven  daA's  before  an  elec- 
tion. The  more  jou  consider  this  subject  the  less  foundation  there  is  for 
the  theory  of  the  defence  in  regard  to  the  vote  at  the  election  in  October, 
1811. 

I  venture  to  say  that  few  propositions  could  be  asserted,  against  which 
so  many  arguments  could  be  used,  as  the  proposition  tliat  the  vote  of  the 
electors  of  Pennsylvania,  in  the  month  of  October,  1871,  was  the  exercise 
of  the  right,  secured  to  them  b}'  the  Declaration  of  Independence  and  by 
the  bill  of  riglits,  to  change  their  form  of  government.  Why  the  people 
who  want  to  change  their  form  of  government,  as  a  general  rule,  are  not 
the  governing  classes,  and  yet  it  is  only  the  governing  classes  who  are  en- 
titled to  vote. 

A  citizen  of  Pennsylvania  who  is  not  a  taxpayer,  cannot  vote  for 
delegates  to  a  constitutional  convention.  The  tax  may  be  trifling,  but 
the  argument  holds  good,  whether  the  tax  be  twenty-five  cents  or  twenty- 
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five  dollars.  Who  ever  heard  of  an  inalienable  right  to  change  the 
government  being  confined  to  those  who  are  administering  the  govern- 
ment, and  perhaps  oppressing  their  fellow-citizens! 

In  1835  an  attempt  was  made  in  Maryland  to  call  a  convention,  with- 
out the  previous  action  of  the  Legislature.  The  constitution  of  Marjdand 
had  become  oppressive  since  by  a  change  of  circumstances.  By  the 
aggregation  of  population  in  certain  districts,  the  whole  electoral  powers 
of  the  State  had  become  vested  in  one-third  of  the  citizens,  and  the  ma- 
jority of  the  citizens,  those  who  were  disfranchised,  were  those  who  wished 
to  change  their  form  of  government.  Tliey  did  not  endeavor  to  have  a 
convention  called  through  the  action  of  the  Legislature,  but  they  under- 
took, as  Dorr  afterwards  undertook,  to  inaugurate  a  convention  of  their 
own.  They  had  made  some  progress  in  their  attempt,  when  the  gov- 
ernor of  Maryland  issued  a  proclamation  threatening  them  with  the 
penalties  of  high  treason.  The  matter  rested  there,  to  be  taken  up  many 
years  afterward,  when  the  defects  of  the  constitution  were  remedied, 
through  the  action  of  a  convention  inaugurated  and  conducted  in  an 
orderl}^  and  legal  way. 

The  proceedings  in  Rhode  Island  under  the  leadership  of  Thomas  W. 
Dorr,  originated  in  the  desire  of  the  majority  of  the  people  to  change  their 
form  of  government.  Rhode  Island  was  under  a  form  of  government, 
which,  though  originally  of  a  very  democratic  character,  had  from  changes 
of  population  become  one  which  was  quite  restrictive  of  the  electoral 
franchise.  After  repeated  efforts  to  have  the  franchise  extended,  a  con- 
vention was  finally  assembled  without  legislative  authority.  This  con- 
vention adopted  a  constitution  wliich  was  submitted  to  a  popular  vote, 
and  it  was  claimed  that  it  received  not  only  the  votes  of  a  majority  of  all 
the  male  inhabitants  of  Rhode  Island,  to  whom  it  extended  the  electoral 
franchise,  but  also  the  votes  of  a  majority  of  those  who  were  entitled  to 
vote  under  the  constitution  which  it  was  intended  to  supersede.  The  Dorr 
constitution,  or  "tlie  peoples'  constitution,''  as  it  was  called,  as  contra 
to  the  "charter  constitution,"  permitted  a  vast  number  of  people  to 
vote  who  had  previously  been  excluded  from  voting,  and  it  certainly  did 
seem  to  present  the  case  of  a  majority  of  the  people  undertaking  to  alter 
their  frame  of  government  without  the  consent  of  the  legislative  depart- 
ment of  that  government.  An  election  was  held  under  the  new  constitu- 
tion, and  an  attempt  was  made  by  Dorr,  the  governor  elect,  to  inaugurate 
a  new  government,  but  it  was  unsuccessful.  Dorr  was  driven  from  the 
State,  and  on  his  returning  afterwards,  was  tried  and  convicted  of  high 
treason,  and  sentenced  to  imprisonment  for  life. 

No  one  will  say  that  the  adherents  of  Governor  Dorr,  if  they  were  the 
actual  majority  of  the  people,  were  not  right — not  legally  right,  but  mor- 
ally right.  Asa  question  of  abstract  justice  there  was  no  i-eason  for  the 
minority  excluding  the  majority  from  the  government.  There  was  no 
.reason  why  the  city  of  Newport,  which  had  greatly  decreased  in  popula- 
tion, should  be  entitled  to  a  large  representation,  while  Providence,  which 
had  far  exceeded  Newport  in  population,  should  be  restricted  to  the  small 
representation  fixed  at  a  time  when  Newport  was  the  great  cit^^  and  Provi- 
dence the  village.  There  was  no  abstract  right  in  that,  and  yet  it  was 
considered  by  the  United  States  government,  that  Dorr's  attempt  was  in- 
surrectionary. Finally,  however,  the  electors  of  Rhode  Island,  in  a  regu- 
lar and  legal  way,  held  a  convention,  a  year  or  two  afterward,  and  adopted 
a  constitution  which  rectified  evils  which  had  led  to  the  Dorr  movement. 
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For  these  and  other  reasons,  I  shall  assume  for  the  present,  that  the 
act  of  1.S71  may  be  disregarded.  I  cannot  find  in  it,  nor  can  my  friends 
on  the  otlier  side  find  in  it,  any  legal  right  which  3^our  honors  can  enforce. 
It  was  nothing  more  than  an  attempt  on  the  part  of  tlie  Legislature  to  obtain 
in  this  way  the  opinion  of  their  constituents  as  to  the  propriety  of  calling 
a  constitutional  convention,  and  I  take  it  for  granted  that  there  was  no 
power  in  the  commonwealth  which  could  have  compelled  that  Legislature 
to  organize  that  convention,  after  that  vote  had  been  taken.  I  know  of 
none.  It  could  not  have  been  organized,  except  by  revolution,  and  I  say 
again,  the  Legislature  was  as  powerful  and  as  powerless  after  that  vote 
had  been  taken,  as  it  was  before.  We  must  come  down  to  the  act  of 
1872,  to  ascertain  what  are  the  legal  rights  of  the  parties  to  this  con- 
trovers}^,  and  the  legal  rights  of  all  citizens,  so  far  as  the^^  may  be  interested 
in  this  question  ;  but,  wliile  saying  this,  I  admit  that  the  act  of  LS71  had 
a  significance  wliich  the  Legislature  was  morail}'  bound  to  respect,  after 
having  taken  the  votes  of  the  people  of  tliis  State  in  an  election,  held  in 
the  mode  in  which  the  October  election  of  1871  was  held,  and  after  a  large 
majority  of  those  who  cliose  to  go  to  the  polls,  had  voted  in  favor  of  a 
constitutional  convention.  And  here  1  call  j^our  honors'  attention  to  the 
exact  language  of  tlie  act  of  1871,  "that  the  question  of  calling  a  con- 
vention to  amend  the  constitution  of  this  commonwealth,  be  submitted 
to  a  vote  of  the  people ;"  and  I  say  that  the  votes  and  opinions  of  the 
people  were  entitled  to  due  weight,  and  that  the  Legislature  of  Penn- 
sylvania was  bound,  out  of  a  sense  of  justice,  a  sense  of  what  was  due 
to  their  constituents,  to  respect  their  wishes,  and  tliey  did  respect  their 
wishes  by  passing  the  act  of  1872.  But,  before  adverting  to  the  act 
of  1872,  I  must  say  here,  that  the  advocates  of  the  convention  radically 
misconceive  the  moral  effect  of  the  election  held  in  1871.    • 

They  contend  that  tlie  authority  of  the  people  should  be  respected,  and 
that  the  people  meant  to  delegate  to  this  convention  the  sovereign,  im- 
perial powers  which  that  body  claims  to  exercise.  It  is  contended,  that 
when  the  people  voted  in  favor  of  electing  a  convention  to  amend  the 
constitution  of  Pennsylvania,  they  meant  that  a  revolutionary  body 
should  be  assembled  ;  that  they  did  not  desire  to  have  a  convention  that 
was  to  be  subordinate  to  the  existing  constitution  and  laws;  that  they 
did  not  mean  that  it  was  to  be  a  convention  convoked  to  frame  a 
constitution,  and  after  having  framed  it  to  the  best  of  their  ability,  to 
submit  it  to  the  people  at  an  orderly  and  legal  election,  for  their  approval 
or  rejection.  No ;  they  say  that  the  people  meant  to  create,  within  the 
peaceful  borders  of  this  commonwealtli,  an  arbitrary,  imperial  power. 

The}^  meant  to  say  this — these  peaceful,  law  abiding  citizens  of  Penn- 
sylvania— tliat  instead  of  a  convention  to  amend  their  constitution,  such 
a  convention  as  that  which  framed  the  State  constitution,  under  which 
they  lived  ;  such  a  convention  as  had  framed  the  Constitution  of  the  United 
States ;  they  meant  to  have  a  committee  of  public  safety,  a  revolutionary 
body  that  was  to  supersede  the  courts  and  Legislature,  and  to  exercise 
its  will  at  pleasure.  I  say  that  the  people  of  Pennsylvania  meant  nothing 
of  the  kind,  and  here  is  the  difficulty,  which  my  friends  on  the  other  side 
will  have  to  contend  with  throughout  this  case.  They  begin  by  saying, 
that,  "  the  people  meant  to  invest  us  with  absolute  power,  sovereignty,  and 
dignity.  They  meant  to  make  us  superior  to  you,  the  judges  of  the 
Supreme  Court.  They  meant  to  say  that  the  presence  of  our  counsel  here 
should  be  an  act  of  condescension,  not  of  obligation  or  duty.     They  meant 
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to  sa}"-  that  we  should  have  the  pc^^er  to  repeal  the  election  laws  of  the 
State, 'or  any  other  law,  and  to  put  a  constitution  or  any  ordinance,  or 
edicts,  when  and  how  we  pleased.     That  is  what  the  people  meant." 

I  say  they  meant  no  such  thing.  The  history  of  the  times,  our  tradi- 
tions, every  principle  of  American  constitutional  law,  cherished  from  the 
revolutionary  days  to  the  present  da}^  show  that  they  entertained  no 
such  theory.  The  theory  of  a  constitutional  convention  in  the  United 
States,  is  a  convention  tliat  will  frame  the  plan  or  scheme  of  a  constitu- 
tion, and  then  sulirait  it  to  the  people  for  their  determination  according 
to  the  forms  of  law.  That  is  the  American  theory  of  a  constitutional 
convention.  I  know  we  have  had  examples  of  another  kiud.  I  know  we 
have  had  a  Lecompton  convention,  which  framed  a  constitution,  and  un- 
dertook to  cram  it  down  the  throats  of  the  people  ;  but  is  tliat  a  prece- 
dent which  my  friends  upon  the  other  side  will  rely  on.  Is  that  a 
precedent  which  commends  itself  to  tlie  consideration  and  approbation 
of  the  American  people  ?  We  know  what  resulted  from  it,  and  we  know 
that  the  people  of  Kansas  were  finally  allowed  to  vote  upon  the  Lecomp- 
ton constitution  ;  that  there  was  a  mode  found  by  wliich,  through  legisla- 
tive authority,  that  constitution  was  submitted  to  the  people  on  a  simple 
vote,  yea  or  nay  ;  and  that  the  votes  of  an  immense  majority  rejected  it. 

We  have  had  other  precedents  and  other  examples.  We  have  had  within 
the  last  ten  or  eleven  years  the  secession  conventions,  and  the  great  majority 
of  these  secession  conventions  undertook  to  carry  their  States  out  of  the 
Union,  without  submitting  the  question  to  a  vote  of  the  people.  They 
claimed  this  absolute  power,  this  sovereigntjMnvested  in  a  convention 
which  could  dispose  of  the  rights  and  the  liberty  and  the  property  of  citi- 
zens at  their  own  will ;  but  I  say  again,  that  the  theories  which  the 
secession  conventions  adopted,  or  the  theories  which  the}'  i)ursued,  were 
not  acceptable  to  the  people  of  the  Union,  nor  to  the  people  of  Penusyl- 
vania  ;  and  I  think  that  the  examples  of  constitutional  conventions  claim- 
ing such  powers  as  this  convention  claims ;  the  civil  strife,  the  bloodshed, 
the  miser}^  which  resulted  from  such  usurpation,  are  not  examples  or 
results  which  we  should  be  anxious  to  imitate  or  secure. 

The  people  of  Pennsylvania  had  no  more  idea  of  investing  this  conven- 
tion with  arbitrary  and  irresitible  power,  with  the  supremacy  over  the 
courts  and  the  Legislature,  over  the  rights,  liberties,  lives  and  properties 
of  the  people,  than  they  had  of  approving  the  secession  theories  of  the 
Southern  conventions. 

Your  honors  may  perhaps  remember  that  in  the  year  1836,  when  the 
Legislature  of  Pennsylvania  had  passed  an  act  for  the  purpose  of  conven- 
ing a  convention  to  amend  the  constitution  of  the  State  of  Pennsylvania, 
that  the  political  party  which  was  tlien  in  the  ascendency  in  the  State,  had, 
at  the  October  election  of  1836,  the  stated  election  for  State  oflicers,  a 
majority  ticket  exceeding  twenty  thousand  votes  Well,  shortly  before 
.that  election  was  held,  certain  gentlemen  connected  with,  or  whose  po- 
litical opinions  were  in  accordance  with  the  dominant  political  sentiment 
of  the  State,  entertained  the  same  lofty  notions  of  the  power  and  dignity 
of  a  convention  which  we  have  lately  heard;  and  a  distinguished  gentle- 
man, the  late  George  M.  Dallas,  one  of  the  prominent  leaders  of  the 
dominant  party  of  the  day,  published  a  letter,  stating,  "  that  when  this 
constitutional  convention  assembles,  it  would  be  invested  with  the  most 
absolute  power ;  that  it  would  have  the  power  to  abolish  a  republican 
form  of  government,  to  establish  a  monarchy,  to  enact  a  code  of  laws 
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bloodier  than  the  code  of  Draco;  that,  in  fact,  it  would  have  a  right  to 
do  whatever  the  most  arbitrary  power  could  do."  He,  of  course,  added 
the  salvo,  American  freemen  would  not  be  guilty  of  such  acts,  but  never- 
theless, he  insisted  on  their  power.  It  is  a  part  of  the  history  of  the 
times  that  when  the  election  for  delegates  was  held,  within  four  or  five 
weeks  of  the  time  when  the  Democratic  party  had  a  majority  of  20,000 
votes,  that  party  was  left  in  the  minority.  In  four  or  five  weeks  the 
20,000  majority  had  disappeared,  and  the  Whis?  party  had  control  of  tlie 
convention,  that  shows  what  the  people  of  Pennsylvania  thought  of  the 
theory  of  constitutional  sovereignty  then,  and  it  is  to  be  presumed  that 
they  still  entertain  the  same  opinions.  It  should  be  remembered  that  they 
set  their  seal  of  reprobation  upon  such  assumptions,  and  it  should  be  re- 
membered that  the  convention  which  formed  the  present  constitution,  did 
not  claim  to  exercise  such  powers  ;  that  they  complied  with  the  act  of 
Assembly  under  which  they  were  organized  ;  that  they  submitted  their 
constitution,  and  adjourned  for  a  period  of  eight  or  nine  months  to  permit 
the  people  to  study  it  before  the  election  day  at  which  it  was  adopted. 
When  they  had  framed  the  instrument,  they  adjourned  and  submitted  their 
work  to  the  people.  They  did  not  claim  the  right,  as  the  present  conven- 
tion does,  to  remain  in  session  to  see  what  the  result  would  be.  I  repeat 
that  the  argument  on  the  other  side,  erroneous,  illogical  as  it  is,  is  based 
on  a  misconception  of  the  wish  of  the  so-called  people  of  Pennsylvania — 
meaning  by  the  people,  the  327,000  out  of  the  3,000,000  of  inhabitants 
who  voted  in  October,  187 1.  I  say  that  these  327,000  electors  had  no  con- 
ception of  investing  this  body  with  the  power  which  it  claims.  They  meant 
to  say  that  it  should  exercise  the  functions  which  a  constitutional  conven- 
tion ought  to  exercise — the  functions  which  render  it  a  useful  institution, 
which  render  it  a  body  which  can  safely  be  introduced  into  our  political 
system.  The  people  meant  that  and  nothing  more  ;  for,  to  suppose  that 
the3'^  meant  to  inaugurate  an  absolute  and  revolutionary  body,  is  to  sup- 
pose that  they  had  abandoned  their  American  common  sense  and  their 
American  love  of  liberty.  According  to  the  late  Mr.  Dallas'  theory  of 
constitutional  conventions,  the  moment  that  a  convention  meets,  it  becomes 
the  lord  paramount.  If  so,  what  is  the  limit  of  its  power  ?  When  must 
it  abdicate  ?  This  convention  has  not  dissolved.  It  has  not  resigned  its 
power.  It  has  completed,  adjourned,  not  sine  die,  but  to  a  fixed  period  to 
await  the  result  of  the  election.  If  this  convention,  after  having  framed 
this  constitution,  can  adjourn  to  meet  again,  can  adjourn  to  the  twenty- 
sixth  of  December,  can  it  not  when  reconvened  remain  in  permanent 
session  and  absolutely  control  the  commonwealth,  that  is,  if  the  common- 
wealth would  be  thus  controlled,  which,  I  venture  to  say,  she  would  not  ? 

But  the  question  is  as  to  the  rightfulness  of  its  theory  of  divine  right, 
and  3our  honors  can  see  what  a  frightful  element  we  might  have  intro- 
duced into  our  governmental  sj^stem  under  such  a  theory,  if  instead  of  one 
hundred  and  thirty-three  gentlemen,  mostly  peaceful  lawyers,  incurably 
addicted  to  making  long-winded  speeches  [laughter],  we  had  had  a  con- 
vention of  brutal  Dantons,  or  malignant  Robespierres.  I  say  again,  that 
an  American  people,  when  they  vote  for  a  constitutional  convention,  con- 
template no  such  consequences.  They  did  not,  in  this  case,  mean  to  lay 
their  liberties  at  the  feet  of  these  one  hundred  and  thirty-three  gentlemen  ; 
and  they  did  not  mean  to  permit  the  adherents  of  this  convention  to 
threaten  that  if  the  courts  dared  to  entertain  questions  of  the  kind  now 
presented,  the  convention  would  drive  the  courts  from  their  seats.     Since 
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I  have  known  what  it  is  to  be  an  American  citizen,  since  I  have  known 
how  to  love  liberty,  to  respect  justice,  to  respect  the  purity  of  the  law, 
and  the  purity  of  the  administration  of  the  law,  I  have  never  known  such 
audacious  assumptions  as  have  been  asserted  in  behalf  of  this  convention. 
The}^  do  not  hesitate  to  claim  that  they  can  indefinitely  prolong  their  ses- 
sion, and  frame  constitution  after  constitution,  until  the  people  are  wearied 
into  adopting  some  one  of  them.  Nay,  more,  they  claim  that  the}'  are  above 
the  law  and  the  courts.  It  has  been  said  in  a  certain  paper  that  if  the  courts 
dared  to  interfere  with  the  work  of  the  convention,  the  convention  might 
reassemble  and  blot  out  of  existence  certain  courts  and  judges  ;  and  an- 
other newspaper  has  intimated  that  whilst  the  convention  would  obey  the 
decision  of  the  court,  and  the  court  of  course  would  decide  rightly,  yet  it 
must  remember  that  the  convention  could  reassemble,  and  insert  in  the  pro- 
posed constitution  an  article  remodelling  the  present  judiciary  system. 

Why,  these  advocates  of  progress,  this  party  of  reform,  have  used  de- 
vices which,  if  used  in  Great  liritain,  would  have  consigned  them,  and 
properly  consigned  them,  to  a  dungeon.  I  protest  against  such  outrages, 
and  I  say  that  the  power  which  assumes  to  say  to  you,  "If  you  do  not  do 
as  we  think  proper,  we  will  drive  you  from  tije  bench,  although  you  may 
be  sworn  to  decide  according  to  law,"  is  an  infamous  power.  The  people 
of  Pennsylvania  never  intended  to  confer  such  power.  I  can  confidently 
say  for  the  great  majority  of  the  convention,  that  they  would  scorn  to  ex- 
ercise their  power  in  such  a  way  ;  but  I  deny  tliat  the  people  ever  meant 
to  give  them  such  power.  They  intended  to  retain  their  present  form  of 
government,  the}^  intended  to  have  questions  of  law  adjudicated  in  an  or- 
derly manner,  before  courts  of  justice.  They  intended  to  allow  counsel 
to  appear  for  any  one  complaining  of  usurpation  or  abused  authority,  and 
they  intended  that  the  functions  of  this  government  should  continue  as 
they  had  previously  continued,  until  a  vote  of  the  people,  taken  according 
to  law,  should  substitute  a  new  constitution. 

Let  us  now  examine  the  act  of  1872,  under  which  this  convention  was 
elected,  and  under  which  it  was  organized. 

"  Section  1.  Be  it  enacted  by  the  Senate  and  Rouse  of  Representatives  of 
the  Commonwealth  of  Pennsylvania  in  General  Assembly  met,  and  it  is 
hereby  enacted  by  the  authority  of  the  same,  That  at  the  general  election 
to  be  held  on  the  second  Tuesday  of  October  next,  there  shall  be  elected 
by  the  qualified  electors  of  this  commonwealth  delegates  to  a  convention 
to  revise  and  amend  the  constitution  of  this  State  ;  the  said  convention 
shall  consist  of  one  hundred  and  thirty-three  members,  to  be  elected  in 
the  nianner  following: — Twenty-eight  members  thereof  shall  be  elected  in 
the  State  at  large  as  follows  : — Each  voter  of  the  State  shall  vote  for  not 
more  than  fourteen  candidates,  and  the  twenty-eight  highest  in  vote  shall 
be  declared  elected  ;  ninety-nine  delegates  shall  be  apportioned  to  and 
elected  from  the  different  senatorial  districts  of  tlie  State,  three  delegates 
.  to  be  elected  for  each  senator  therefrom  ;  and  in  choosing  all  district 
delegates  each  voter  shall  be  entitled  to  vote  for  not  more  than  two  of  the 
members  to  be  chosen  from  his  district,  and  the  three  candidates  highest 
in  vote  shall  be  declared  elected,  except  in  the  county  of  Alleghany,  form- 
ing the  twenty-third  senatorial  district,  where  no  voter  shall  vote  for  more 
than  six  candidates,  and  the  nine  highest  in  vote  shall  be  elected." 

Your  honors  will  see  that  they  gave  Alleghany  nine  representatives 
because  she  had  three  senators  ;  their  theory  being  three  delegates  for  each 
senator,  and  as  Alleghany  had  three  senators,  it  .was  given  nine  delegates. 
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Each  voter  couM  vote  for  six,  and  the  nine  liigliest  in  vote  were  to  be  re- 
turned; "and  in  the  counties  of  Luzerne,  Monroe  and  Pike,  forming  tlie 
tliirteenth  senatorial  district,  where  no  voter  shall  vote  for  more  than  four 
candidates,  "  and  the  six  highest  in  vote  shall  be  elected  ;  and  six  addi- 
tional delegates  shall  be  chosen  from  the  city  of  Philadelphia  b}^  a  vote 
at  large  in  said  cit}- ;  and  in  their  election  no  voter  shall  vote  for  more 
than  three  candidates,  and  the  six  highest  in  vote  shall  be  declared 
elected." 

Your  honors  know  that  under  the  existing  constitution,  we«had  about 
four  senatorial  representatives,  but  as  it  was  considered  that  our  representa- 
tion in  the  constitutional  convention,  as  in  ot'.ier  representative  bodies, 
should  have  some  reference  to  our  actual  population,  this  scheme  of  elec- 
tion provided  for  the  election  of  six  additional  candidates,  each  man  being 
allowed  to  vote  for  three,  and  the  six  highest  to  be  elected,  so  that  we  had 
three  for  eacli  senator,  and  six  delegates  who  were  known  as  delegates  at 
large  from  Philadelphia. 

Then  the  act  goes  on  to  prescribe  regulations  for  the  election  ou  the 
second  Tuesday"  of  October.     Section  second  is  : 

"  Sect.  2.  The  following  reuulations  shall  apply  to  the  aforesaid  election 
to  be  held  on  the  second  Tuesday  of  October  next,  and  to  returns  of  the 
same — 

First. — The  said  election  shall  be  held  and  conducted  by  the  proper 
election  officers  of  the  several  election  districts  of  the  commonwealth,  and 
shall  be  governed  and  regulated  in  all  respects  by  the  general  election  lavvs 
of  the  commonwealth,  so  far  as  the  same  shall  be  applicable  thereto  and 
not  inconsistent  with  the  provisions  of  this  act. 

Second. — The  tickets  to  be  voted  for  members  at  large  of  the  conven- 
tion shall  have  on  the  outside  the  words  ''  Delegates  at  Large,"  and  on 
the  inside  the  names  of  the  candidates  to  be  voted  for,  not  exceeding 
fourteen  in  number. 

Third. — The  tickets  to  be  voted  for  district  members  of  the  conventioa 
shall  have  on  the  outside  the  words  "District  Delegates,"  and  on  the  in- 
side the  name  or  names  of  the  candidates  voted  for,  not  exceeding  the 
proper  number,  limited  as  aforesaid  ;  but  any  ticket  which  shall  contain  a 
greater  number  of  names  than  the  number  for  which  the  voter  shall  be 
entitled  to  vote  shall  be  rejected  ;  and  the  case  of  the  delegates  to  be 
chosen  at  large  in  Philadelphia,  the  words  "City  Delegates''  shall  be  on 
the  outside  of  the  ticket. 

Fourth. — In  the  city  of  Philadelphia  the  return  judges  shall  meet  at 
the  State  House,  at  ten  o'clock,  on  Thursda}'  next  following  the  election, 
and  make  out  the  returns  for  said  city  of  the  votes  cast  therein  for  dele- 
gates at  large  and  city  and  district  delegates  to  be  members  of  the  con- 
vention ;  the  return  judges  of  the  several  election  districts  within  each 
county  of  the  State,  excluding  I'hiladelphia,  shall  meet  on  the  Friday 
next  following  the  election  at  the  usual  place  lor  the  meeting  of  the  re- 
turn judges  of  their  count}',  and  shall  make  out  full  and  accurate  returns 
for  the  county  of  the  votes  cast  therein  for  members  of  the  convention  and 
for  district  members  of  the  same  ;  and  the  proceedings  of  the  return  judges 
of  the  said  city  of  Philadelphia  and  of  the  several  counties  of  the  common- 
wealth, in  the  making  of  their  returns,  shall  be  the  same  as  those  pre- 
■  scribed  for  returu  judges  in  the  case  of  an  election  for  governor,  except 
that  returns  transmitted  to  the  secretary  of  the  commonwealth  shall  be 
addressed  to  that  otUcer  alone  and  not  to  the  speaker  of  the  Senate. 
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Fifth. — The  protlionotary  of  Pbiladelpliia  and  the  prothonotarios  of  the 
several  counties  shall,  with  reference  to  such  retuins,  promptly  and  faith- 
fully perform  all  the  duties  enjoined  upon  thum  by  the  eighty-fourth  and 
eighty-fifth  sections  of  the  general  election  act  of  July  2d,  one  thousand 
eight  hundred  and  thirt3^-nine. 

Sixth. — The  secretar}'  of  the  commonwealth  shall,  as  soon  as  the  returns 
of  said  election  shall  be  received  by  him,  and,  at  all  events,  within  fifteen 
days  after  the  election,  in  the  presence  of  the  governor  and  auditor  general, 
open  and  compute  all  the  returns  received  of  votes  given  for  members  of 
the  convention,  and  the  governor  shall  forthwith  issue  his  proclamation 
declaring  the  names  of  the  persons  who  have  been  chosen  members  of  the 
convention. 

Then  follows  the  section  relating  to  the  assembling  of  the  convention. 

Sect.  3.  It  shall  be  the  duty  of  the  delegates  elected  as  aforesaid  to  as- 
semble in  convention,  in  the  hall  of  the  House  of  Representatives,  at  the 
state  capitol  at  Harrisburg,  ou  the  second  Tuesday  of  JS'ovember,  one 
thousand  eight  hundred  and  seventy-two,  at  twelve  o'clock  m.,  that  day, 
"with  general  powers  of  adjournment  as  to  time  and  place;  and  it  shall  be 
the  duty  of  the  secretary  of  the  comraonw^ealth  to  call  the  convention  to 
order  at  that  time  of  its  assembling  and  to  submit  all  the  returns  of  elec- 
tion in  his  possession  and  to  read  the  aforesaid  proclamation  of  the  gover- 
nor ;  and  thereupon  said  convention  shall  proceed  to  organize  by  electing 
one  of  their  number  as  president,  and,  after  the  members  are  sworn  in, 
such  other  oflScers  as  maj^  be  needed  in  the  transaction  of  business. 

"  Said  convention,  so  elected,  assembled  and  organized,  shall  have  power 
to  propose  to  the  citizens  of  this  commonwealth,  for  their  approval  or  re- 
jection, a  new  constitution  or  amendments  to  the  present  one,  or  specific 
amendments  to  be  voted  for  separately,  which  shall  be  engrossed  and 
signed  by  the  president  and  chief  clerk  and  delivered  to  the  secretary  of 
the  commonwealth,  b}'  whom  and  under  whose  direction  it  or  the}'  shall 
be  entered  on  record  in  his  office,  and  published  once  a  week,  in  at  least 
two  newspapers  in  each  county  where  two  papers  are  published,  for  four 
weeks  next  preceding  the  day  of  election  that  shall  be  held  for  the  adoption 
or  rejection  of  the  constitution  or  amendments  so  submitted:  Provided, 
That  one-third  of  all  the  members  of  the  convention  shall  have  the  right 
to  require  the  separate  and  distinct  submission  to  a  popular  vote  of  any 
change  and  amendment  proposed  by  the  convention  •  And  provided 
further,  That  nothing  herein  contained  shall  authorize  the  said  convention 
to  change  the  language,  or  to  alter  in  any  manner  the  several  provisions 
of  the  ninth  article  of  the  present  constitution,  commonly  known  as  the 
declaration  of  rights,  but  the  same  shall  be  excepted  from  the  powers 
given  to  said  convention,  and  shall  be  and  remain  inviolate  forever:  And 
provided  further,  That  the  said  convention  shall  not  create,  establish  or 
submit  any  proposition  for  the  establishment  for  a  court  or  courts  with 
exclusive  equity  jurisdiction." 

"  Sect.  5.  The  convention  shall  submit  the  amendments  agreed  to  by 
it  to  the  qualified  voters  of  the  State,  Ibr  their  adoption  or  rejection,  at 
such  time  or  times,  and  in  such  manner  as  the  convention  shall  prescribe, 
subject,  however,  to  the  limitation  as  to  the  separate  submission  of  amend- 
ments contained  in  this  act ;  and  all  amendments  accepted  by  a  majority 
vote  of  the  electors  voting  thereon  shall  become  a  part  of  the  constitu- 
tion." 

Then  comes  the  6th  section :   "  The  election  to  decide  for  or  against  the 
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adoption  of  the  new  constitution  or  specific  amendments  shall  be  conducted 
as  the  general  elections  of  this  commonwealth  are  now  by  law  conducted  ; 
and  it  sliall  be  the  duty  of  the  return  judges  of  the  respective  counties, 
first  having  ascertained  the  number  of  votes  given  for  or  against  the  new 
constitution  or  separate  specific  amendments,  if  any,  to  make  out  dupli- 
cate returns  thereof,  expressed  in  words  at  length,  one  of  which  returns 
so  made  shall  be  filed  in  the  office  of  the  protlionotary  of  the'  proper 
county,  and  the  other  sealed  and  directed  to  the  secretary  of  the  common- 
■wealtii  ;  which  said  returns  shall  be  opened,  counted  and  published  as  the 
returns  for  governor  are  now  by  law  counted  and  published;  and  when 
the  number  of  votes  given  for  or  against  the  new  or  revised  constitution, 
or  for  or  against  separate  specific  amendments,  if  any,  shall  have  been 
summed  up  and  ascertained,  and  the  duplicate  certificates  thereof  delivered 
to  the  proper  officers,  the  governor  shall  declare,  by  proclamation,  the 
result  of  the  election,  and  if  a  majority  of  the  votes  polled  shall  be  for  the 
new  or  revised  constitution,  or  for  any  separate  specific  amendments,  such 
new  or  revised  constitution  and  separate  specific  amendments  shall  be 
thenceforth  the  constitution  of  this  commonwealth." 

Sect.  7  follows:  "The  entire  compensation  and  allowance  to  each 
member  of  the  convention  shall  be  as  follows: — For  salary,  one  thousand 
dollars ;  for  mileage,  ten  cents  per  m.ile  circular,  and  not  to  be  allowed  at 
more  than  two  sessions  ;  for  postage,  stationery  and  contingencies,  fifty 
dollars ;  the  clerks  and  other  officers  to  be  allowed  such  compensation  as* 
the  convention  shall  direct.  "Warrants  for  compensation  of  members  and 
officers,  and  for  all  proi)er  expenses  of  the  convention,  shall  be  drawn  by 
the  president  and  signed  by  the  chief  clerk,  upon  the  State  treasurer,  for 
pa^'ment." 

Sect.  8  reads  thus  :  "That  in  case  of  vacancies  in  the  membership 
of  said  convention,  the  same  shall  be  filled  as  follows : — If  such  vacancy 
shall  be  of  a  member  at  large  of  tlie  convention,  tliose  members  at  large 
who  shall  have  been  voted  for  by  the  same  voters,  or  by  a  majority  of  the 
same  voters  who  shall  have  voted  for  and  elected  the  member  wliose  place 
is  to  be  filled,  shall  fill  sucli  vacancy;  if  such  vacancy  shall  be  of  a  district 
or  city  member  of  tlie  convention,  those  members  at  large  of  the  conven- 
tion who  sliall  have  been  voted  for  by  the  same  or  by  a  majorit_y  of  the 
same  voters  who  shall  have  voted  for  such  district  or  cit}^  member  shall 
fill  such  vacancy ;  in  either  case,  the  appointment  to  fill  a  vacancy  shall 
be  made  by  the  members  at  large  aforesaid,  or  by  a  majority  of  them,  in 
writing  ;  and  all  such  written  appointments  shall  be  filed  among  the  con- 
vention records." 

In  tills  8th  section  it  will  be  seen  it  provides  for  filling  vacancies  in  a 
very  peculiar  way.  Your  honors  will  observe  that  the  vacancies  which 
it  was  supposed  would  occur  in  this  convention,  from  time  to  time,  were 
to  be  filled,  not  b}'  the  action  of  the  convention  at  large,  but  by  fourteen 
of  the  delegates  from  the  State  at  large.  If  a  vacancy  occurred  among 
the  Democratic  delegates,  the  Democratic  delegates  at  large  should  fill  that 
vacancj^;  or,  on  the  other  hand,  if  a  vacancy  occurred  b^'  death,  resigna- 
tion or  otherwise,  among  the  Republican  members,  the  fourteen  Republican 
delegates  at  large  should  fill  the  vacancy'. 

Then  section  9  provides:  "That  the  secretarj^  of  the  commonwealth 
shall  prepare  a  form  of  notice  of  the  election  to  be  held  for  the  purpose 
of  choosing  members  of  the  aforesaid  couA'cntion,  including  such  portions 
of  this  act  as  shall  be  necessary  and  proper  for  the  information  of  voters 
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and  election  officers  at  the  said  election,  as  to  their  respective  rights  and 
duties  in  relation  thereto  ;  which  said  form  so  prepared  shall  be  trans- 
mitted b3^  him  to  the  sheriffs  of  the  several  counties,  to  be  observed  by 
them  in  making  proclamation  of  the  holding  of  said  election  in  their  re- 
spective jurisdictions." 

The  last  section,  which  relates  to  certain  duties  of  the  secretary  of  the 
commonwealth,  is :  "  Section  10.  That  the  secretary  of  the  commonwealth 
be  authorized  to  obtain  for  said  convention,  prior  to  the  meeting  of  the 
same,  such  publications  relating  to  the  constitutional  amendments  and 
reform,  and  to  cause  to  be  prepared  such  statistical  information  as  may 
be  convenient  and  useful  to  the  convention  in  the  performance  of  its 
duties;  and  the  proper  expense  so  incurred,  not  exceeding  six  hundred 
dollars,  shall  be  paid  at  the  treasury,  upon  settlement  made  in  the  otiice 
of  the  auditor  general." 

Now,  you  will  observe  that  so  far  as  that  act  of  Assembly  goes,  it  re- 
stricts the  powers  of  this  convention  to  preparing  amendments  for  sub- 
mission to  the  people  at  an  election  to  be  held  according  to  the  forms  of 
existing  laws. 

The  convention  met  on  the  first  Tuesday  of  November,  1812.  They  met 
in  accordance  with  this  act  of  Assembly,  and  in  the  manner  indicated  by 
it.  They  met  on  the  day,  and  at  the  place  therein  designated  by  the  act 
of  Assembly.  They  were  organized  in  conformity  with  the  provisions  of 
this  act.  The  secretary  of  the  commonwealth  was  there  to  call  the  meet- 
ing to  order,  the  members  were  sworn,  and  in  every  respect  they  con- 
formed to  the  provisions  of  this  law.  Very  soon  after  the  convention  met, 
I  think  on  the  fourth  day,  a  delegate  resigned,  and  another  gentleman, 
Mr.  Buckalew,  was  selected  by  the  fourteen  delegates  called  Democratic 
delegates,  to  fill  his  place.  It  was  not  supposed — it  did  not  seem  to  have 
occurred  to  this  absolute  and  sovereign  body,  that  they  were  paying  the 
Legislature  too  much  deference  by  filling  vacancies  in  precise  accordance 
with  the  mode  prescribed  by  the  act  of  Assembly.  Such  an  idea  never 
occurred  to  them.  From  the  time  that  Mr.  Cuckalew  was  introduced  to 
that  convention  until  it  adjourned,  temporarily,  last  month,  a  number  of 
vacancies  occurred,  and  every  one  of  them  was  filled  in  the  mode  pre- 
scribed b3'the  act,  as  will  be  seen  by  reference  to  the  debates  and  proceed- 
ings of  the  convention,  without  any  action  on  the  part  of  the  convention 
as  a  body,  and  without  the  convention  as  a  body  doing  anything.  The 
committee  of  fourteen,  authorized  by  the  State  law,  filled  the  vacancies,  and 
I  say  that  during  all  that  time,  at  tiieir  organization,  and  during  their 
sube-eqnent  meetings,  they  fully  recognized  the  authority  of  the  law  under 
which  they  were  convened. 

Your  honors  will  further  observe,  that  the  act  of  18*72,  under  which 
they  were  assembled,  provided  that  the  salary  of  each  member  should  be 
$1,000.  Until  the  Legislature  acted,  and  by  repealing  that  provision,  and 
appropriating  the  sum  of  $500,000  for  the  expenses  of  the  convention, 
'authorized  the  convention  to  fix  their  own  salaries,  no  one  ever  seemed  to 
have  supposed  tliat  they  had  any  legal  right  to  a  greater  salary  than  that 
provided  by  the  act  under  which  they  were  assembled,  and  when  they  did 
finally  vote  themselves  $2,500  instead  of  $1,000,  they  did  it  in  pursuance 
of  legislative  action,  and  they  did  not  claim  any  arbitrary  power  to  dis- 
pense the  money  of  the  people  of  Tennsylvania,  and  of  their  own  mere 
will  order  an  appropriation  from  the  State  treasury,  but  they  acted  in 
pursuance  of  a  law  passed  by  the  law-making  power  of  the  State,  which 
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had  appropriated  $500,000  for  tlie  expenses  of  the  convention,  and  per- 
mitted them  to  fix  their  own  salaries,  which  they  fixed  at  $2,500.  As  ab- 
solute power  is  very  grasping,  they  must,  I  tliink,  have  had  very  little 
idea  of  the  power  which  they  now  claim,  or  proltably  they  would  have 
voted  themselves  a  more  liberal  compensation;  but  they  appropriated  to 
themselves  a  moderate  compensation,  and  thus  kept  strictly  and  withia 
the  provisions  of  the  act  which  authorized  them  to  fix  their  own  salaries. 

Not  very  long  after  the  convention  organized,  a  discussion  arose  as  to 
the  clauses  of  the  act  of  1872,  which  prohibited  them  from  interfering  with 
the  bill  of  rights  in  the  present  constitution,  and  from  establishing  any 
court  with  separate  equity  jurisdiction.  There  was  no  attempt  made,  as 
I  am  aware  of,  to  establish  a  court  of  separate  equity  jurisdiction,  but 
there  was  an  attempt  made,  which  proved  to  be  successful,  to  alter  the 
bill  of  rights  in  the  existing  constitution.  Tlie  question  then  arose 
■whether  the  convention  was  bound  by  tlie  restrictions  of  the  act  of  18*72, 
as  to  the  bill  of  rights;  or  rather,  whether  they  could  disregard  that  leg- 
islative restriction,  and  frame  a  constitution  in  such  manner  as  they 
thought  best;  altering  and  amending  the  bill  of  rights  as  well  as  other 
articles  of  the  constitution  ;  and  upon  that  question  a  warm  debate  fol- 
lowed. There  were  man^^  in  the  convention  who  advocated  the  doctrine 
that  they  were  bound  to  conform  literally  and  explicitly  to  every  provi- 
sion of  the  law,  and  that  their  functions  must  in  every  respect  be  exer- 
cised in  conformity  to  the  act  of  1872,  and  that  in  the  exercise  of  any 
function  with  which  tlic}^  were  invested  by  that  act,  they  were  still  to  re- 
gard its  provisions.  There  were  those,  on  the  other  side,  w^ho  no  doubt 
said,  "this  is  a  constitutional  convention."  I  do  not  know  that  any- 
body said  it  was  a  sovereign,  arbitrar}^  revolutionary  convention,  but 
they  said  that  "  it  is  a  constitutional  convention,  and  its  object  is  to  form 
a  constitution  upon  which  the  people  may  act."  "  If  the  people  choose  to 
assemble  a  convention  like  this,  it  must  be  presumed  that  it  was  intended 
that  it  should  be  invested  with  the  functions  of  a  constitutional  conven- 
tion, and  these  functions  are,  revise,  alter  or  amend  the  existing  constitu- 
tion. While  the  Legislature  may  provide  how  and  when  we  may  exercise 
our  functions,  they  cannot  say  that  we  sliall  not  revise  or  amend  this  or 
that  article.  In  other  words  the  people  of  the  commonwealth  having  con- 
vened an  advisory  constitutional  convention,  have  the  right  to  the  unlimi- 
ted and  unrestrained  exercise  of  our  discretion  as  such  advisory  body, 
without  our  being  embarrassed  by  legislative  restrictions."  On  the  other 
hand,  it  was  said,  and  said  with  very  great  force,  that  the  constitution  was 
an  instrument  of  the  government,  subordinate  to  the  law-making  power, 
and  that  as  it  derived  its  authority  from  the  act  of  Assembly  under  which 
it  was  assembled,  it  must  conform  in  every^respect  to  that  act  of  Assem- 
bly. If  any  one  cares  to  read  a  terse  and  logical  presentation  of  that  side 
of  tlie  question,  it  will  be  found  in  a  speech  of  Silas  M.  Clark,  Esq.,  a 
member  of  the  convention,  published  in  the  4th  volume  of  the  Debates  of 
the  Convention,  page  647  ;  and  I  may  add  that  the  views  taken  by  Mr. 
Clark,  and  sustained  b}'  some  of  the  ablest  members  of  the  convention,  are 
views  which  have  the  support  of  the  Supreme  Court  of  Massachusetts  (see 
appendix  C,  to  the  work  of  Judge  Jameson,  at  page  540).  The  opinion 
is  also  reported  in  6  Cushing,  page  573,  and  I  shall  not  stop  to  read  it. 

After  the  convention  had  remained  in  session  nearly  a  year,  it  adjourned 
in  the  first  week  of  JNovember,  but  before  adjourning  they  passed  the 
ordinance  which  will  be  found  printed  in  a  painphlet  containing  the  pro- 
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posed  constitution  of  Penns3'lvania.  Your  honors  will  remember  that 
the  5th  section  of  the  act  under  which  the  convention  met  provided  as 
follows  : 

"  The  convention  shall  submit  the  amendments  agreed  to  by  it,  to  the 
qualified  voters  of  the  State,  for  their  adoption  or  rejection,  at  such  time 
or  times,  and  in  such  manner  as  the  convention  shall  prescribe,  subject, 
however,  to  the  limitation  as  to  the  separate  submission  of  amendments 
contained  in  this  act,  and  all  amendments  accepted  by  a  majority  vote 
of  the  electors  voting  thereon  shall  become  a  part  of  the  constitution." 

I  ))resume  no  one  contends — my  learned  friends  on  the  other  side  even, 
in  tlie  zeal  of  advocates  for  their  cause,  will  hardly  contend,  that  the 
word  "  manner,"  as  used  in  the  5th  section  of  the  act  of  1872,  means  anj'- 
thing  else  than  that- the  convention  should  indicate  the  manner  in  which 
the  votes  of  the  people  should  express  tlieir  assent  or  dissent  to  or  from 
the  proposed  constitution  as  a  whole,  or  the  separate  sections  thereof  It 
could  not  possibly  have  meant,  and  I  do  not  understand  that  it  is  nrged 
for  a  moment  that  it  did  mean,  that  the  constitutional  convention  should 
have  tlie  authority  to  regirlate  the  mode  in  which  the  election  was  to  be 
held,  or  to  appoint  the  officers  of  the  election  ;  for  the  court  will  observe, 
that  the  6th  section,  which  refers  to  the  election,  says  :  "  That  the  election 
to  decide  for  or  against  the  adoption  of  the  new  constitution,  or  separable 
amendments,  shall  be  conducted  as  the  general  elections  of  this  common- 
wealth are  now  by  law  conducted  ;"  and  it  is  made  the  duty  of  the  return 
judges,  who  are  designated  election  officers,  after  having  ascertained  the 
number  of  votes  cast,  to  make  out  duplicate  returns,  one  of  which  shall 
be  filed  in  the  office  of  the  prothonotary  of  the  Court  of  Common  Pleas 
of  each  county,  and  the  other  shall  be  sealed  and  directed  to  the  secre- 
tary of  the  commonN\ealth,  which  returns  shall  be  opened,  and  counted, 
and  published,  as  the  returns  for  governor  are  now  b}-  law  counted  and 
published.  Then  the  section  provides  for  announcing  the  result,  and  for 
the  proclamation  of  the  new  constitution,  in  case  it  shall  receive  a 
majorit}'  of  votes.  On  the  other  hand,  the  constitutional  convention 
intend  to  disregard  this  section  of  the  law.  They  claim  to  exercise  lei^is- 
lative  power  ;  and  by  claiming  legislative  power,  they  claim  al)soiute 
power,  for  two  Legislatures  cannot  exist  within  the  same  jurisdiction. 
They  say  to  the  Legislature  that  this  election  shall  not  be  held  in  the 
mode  prescribed  by  law;  that  the  election  officers  who  have  been  ap- 
pointed to  exercise  certain  duties  shall  not  exercise  them,  but  that  others 
shall  take  charge  of  the  proceedings;  that  the  powers  of  the  court  as  to 
the  appointment  of  watchers  and  overseers  of  elections,  shall  be  set  aside, 
and  tliat  these  five  gentlemen,  whom  they  have  appointed  as  election  com- 
missioners in  this  city,  shall  be  invested  with  supreme  control,  and  shall 
hold  the  election  in  this  cit}^ — an  unparalleled  assumption  of  legislative 
power. 

More  than  that,  these  commissioners  of  elections  are,  by  the  ordinance 
passed  by  this  convention,  authorized  to  ai)prove  the  returns  of  the  elec- 
tion, thereby  implying  that  if  the  people  of  the  city  shall  venture  to  vote 
against  this  constitution,  that  these  gentlemen  may  or  may  not  approve 
the  returns  of  that  election  ;  and  if  they  disapprove  them,  that  the  conven- 
tion, which  has  adjourned  to  meet  at  Harrisburg,  may  disregard  them,  and 
enact  and  proclaim  the  new  constitution.  If  the  governor  has  any  regard 
for  his  duty  and  allegiance  tot  he  law,  a  conflict  may  arise,  fraught  with 
the  most  serious  consequences. 
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Thnt  such  powers  shnnlrl  be  conferred  upon  any  sot  of  men,  especially 
in  a  city  where  the  powers  conferred  upon  election  otlicers  have  been  so 
vehemently'  denounced,  is  somewhat  surprising:.  The  commissionei's  are 
most  respectal)le  gentlemen.  But  if  the  convention  has  the  right  to  in- 
vest them  with  sucli  powers,  it  might  have  conferred  them  npon  the 
veriest  ballot-box  stuffers  whoever  presided  over  an  election. 

The  power  is  reserved  to  the  convention  on  its  reassembling  at  Ilarris- 
burg,  to  determine  whether  they  shall  declare  this  constitution  the  con- 
stitution of  the  State  of  Pennsylvania,  after  their  delegates  have  rejecteil 
or  accepted  the  votes  of  the  city  of  Fhiladel[>liia ;  or,  if  the  votes  have 
been  adverse,  say  whether  the}^  shall  submit  it  again,  and  keep  on  sub- 
mitting it  until  the  i)eople  adoi)t  it.  Tliis  is  tlie  most  extraordinary  exer- 
cise of  power  ever  dreamed  of  in  our  day  and  generation,  except  when 
the  minds  of  men  were  excited  by  impending  civil  war.  It  is  an  extra- 
ordinary power,  and  this  court  must  determine  whether  this  is  a  lawful 
and  a  constitutional  power. 

I  ask  your  honors'  particular  attention  also  to  a  clause  in  this  ordinance 
which  reads  as  follows  :  "  jS^o  person  shall  serve  as  an  election  otiicer  who 
would  be  disqualified  under  section  15,  article  8,  of  the  new  constitution," 
and  I  say  again  that  the  peo|)le  of  Pennsylvania  meant  to  reserve  to  them- 
selves the  right  to  adopt  or  reject  this  constitution,  and  that  t  he}'  did  reserve 
it  to  themselves.  By  what  possible  authority  can  the  convention  provide  that 
a  section  of  their  new  constitution  shall  govern  the  election  to  be  held  before 
the  constitution  is  adopted  ?  During  the  heat  and  excitement  of  the  late 
war,  a  convention  met  in  the  State  of  Maryland,  to  frame  a  new  constitu- 
tion. They  did  frame  a  constitution,  and  the}-  submitted  it  to  the  i)eople, 
but  thej^  put  their  constitution  into  operation  Ijcfore  it  was  adopted  by  the 
people,  by  providing  that  no  man  could  vote  at  the  election  upon  that  con- 
stitution, unless  he  was  a  qualified  elector,  according  to  its  provisions.  Now 
sir,  I  have  adhered  to  one  political  party  for  many  years,  and  I  remember 
the  indignation  which  those  who  belonged  to  that  party  felt  and  expressed 
that  a  constitutional  convention,  called  to  frame  a  constitution  for  adoption 
by  the  people,  should  undertake  to  say  that  any  clause  of  that  constitution 
should  be  enforced  before  it  had  been  adoptetl  by  the  people. 

Has  not  this  convention  done  the  same  thing  ?  Its  olfence,  its  violation 
of  the  law  and  of  the  trust  confided  to  it  by  the  people,  is  just  as  great. 
This  convention  has  provided  that  no  person  shall  be  eligible  as  an  elec- 
tion officer,  unless  he  is  qualified  according  to  the  provisions  of  the  new 
constitntion,  which  introduces  a  rule  of  qualification  different  from  that 
which  prevails  under  the  existing  laws.  If  it  can  do  this,  can  it  not  provide 
that  no  man  shall  be  an  officer  at  the  election  for  adopting  or  rejecting 
this  new  constitution,  unless  he  swears  that  he  will  do  everything  in  his 
power  to  secure  a  favorable  vote  ?  Can  it  not  thus  secure  a  staff  of  elec- 
tion officers,  every  man  of  whom  would  be  a  sworn  friend  of  the  new  con- 
stitution ?  I  will  not  detain  the  court,  for  I  know  that  time  is  pressing, 
b}'  reading  the  protest  of  the  minority  of  the  members  of  the  Maryland 
convention  against  the  action  of  the  majority,  a  protest  wliich  was  cer- 
tainly re-echoed  here  by  many  of  those  wlio  were  in  political  accord  with 
the  majority.  The  result,  however,  was  that  that  constitution,  like  the 
Lecompton  constitution,  had  but  a  short  life.  It  was  soon  repudiated  by 
the  })eople  of  Maryland,  and  it  now  serves  only  as  an  example  of  an  unwar- 
rautal)le  usurpation.  I  call  your  honors'  attention  also  to  tlie  thirt3'-seconcl 
section  of  the  schedule  of  the  new  constitution,  which  reads  as  follows  ; 
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"The  ovclinance  passed  by  this  convention  entitled  'An  ordinance  for 
submitting  the  amended  constitution  of  Pennsylvania  to  a  vote  of  the 
electors  thereof,'  sliall  be  held  to  be  valid  for  all  the  purposes  thereof." 

We  have  thus  in  this  constitution  the  anomal^'^  of  a  provision  that 
something  presumably  unlawful  wlien  done,  shall  be  deemed  to  have  been 
lawfully  done.  The  members  of  the  convention  well  knew  that  they  re- 
quired an  act  of  condonation  and  indemnity.  Hence  tliey  took  care  ti» 
provide  that  their  new  constitution  should  have  a  retroactive  effect,  tliat 
it  should  provide  that  that  which  was  unlawful  when  done,  should,  never- 
theless, be  treated  as  having  been  lawfully  done. 

The  importance  of  the  question  presented  to  the  court  cannot  well  be 
exaggerated. 

It  is  not  whether  Messrs.  Verree,  Fitler,  Hagert,  James,  Browning,  shall 
sit  as  a  board  of  election  commissioners;  it  is  not  whether  these  gentle- 
men shall  undertake  the  impossible  task  of  themselves  making  a  registry 
of  the  one  hundred  and  thirty  thousand  qualilied  voters  of  the  cit}'^  of  Phila- 
deljihia;  and  I  may  here  remark  that  as  this  registry  was  intended  to  be 
IJVima  facie  evidence  of  the  qualification  of  voters,  the  commissioners 
would  have  exercised  functions  which  they  could  not  have  delegated  to 
others. 

Nor  is  the  question,  whether  we  are  to  have  an  election  here  uniform 
with  that  throughout  the  State,  as  j)rovided  in  tlie  new  constitution, 
which  undertakes  to  provide  for  uniformity  in  elections  in  every  possible 
detail,  and  to  provide  for  us  in  this  thickly  crowded  city  of  Philadelphia, 
amidst  such  a  population  as  is  here  concentrated,  no  other  regulations 
thnn  those  suitable  to  sparsely  settled  districts,  where  everybody  knows 
everybody  else,  and  wliere  there  is  not  an  attempt  to  cheat  from  one  year's 
end  to  tlie  other.  They  have  established  nniformity,  and  thereby  have 
prevented  us  for  all  time  from  having  fair  and  honest  elections,  but  they 
have  not  in  their  ordinance  adhered  to  the  uniformity  principle,  for  they 
have  given  us  one  system  of  elections  for  Philadelphia,  and  they  have 
provided  another  system  for  the  remainder  of  the  State,  thus  violating  one 
of  its  cardinal  principles. 

The  question  is  not  whether  we  are  to  have  a  registry  law  in  Philadel- 
phia, althongh  the  great  aim  and  object  of  the  wdiole  convention  was  to 
abolish  the  registr^^  law.  We  hear  from  various  quarters,  that  we  are  to 
destroy  the  government,  and  overturn  all  our  institutions  for  the  sake  of 
abolishing  the  registry  law.  We  can,  when  not  having  learned  yet,  appar- 
ently, that  it  is  possible  to  roast  a  pig  without  burning  one's  house  down, 
to  do  it.  Nor  is  the  question,  wliether  the  votes  of  tlie  people  of  this  city 
are  to  depend  upon  the  ap{)roval  of  these  commissioners,  although  that  is 
a  momentous  question.  These  five  gentlemen  are  most  respectable,  but 
the  idea  that  they  can  efliciently  control  the  two  or  three  thousand  elec- 
tion officers  in  this  cit}^,  is  one  of  those  delusions  with  which  a  confiding 
public  is  amused.  Nor  is  the  question,  whether  there  shall  be  an  election 
without  pains  and  penalties  for  perjury,  bribery,  personations,  and  cheat- 
ing of  various  kinds.  Under  what  penalties  will  the  election  contem- 
plated by  this  ordinance  be  held?  Where  is  the  law  that  will  punish  a 
man  vvho  votes  without  being  entitled  ?  Where  is  the  law  that  will  pun- 
ish a  man  who  takes  a  false  oath  ? 

But  the  question,  the  grave,  the  momentous,  the  all-controlling  ques- 
tion, is,  whether  the  constitution  of  the  State  of  Pennsylvania  isstill  in 
force  ;  wdiether  the  laws  of  the  State  of  Pennsylvania  are  still  in  force,  or 
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whether  the  constitutional  convention  is  omnipotent;  whether  it  is  above 
the  law  and  bej'ond  the  law.  That  is  the  question  involved  in  the  con- 
trovers}'  as  to  tlie  validity  of  this  ordinance,  for,  if  the  convention  has  a 
right  to  set  aside  one  law  of  the  State,  it  has  a  riglit  to  set  aside  every 
law.  If  it  can  enact  one  provision  of  tlie  proposed  constitution  before  it 
is  adopted  by  the  people,  it  can  enact  an}'  provision  of  it.  Unquestion- 
ably the  supreme  power  whicli  the  convention  claims  to  possess,  must  be 
a  power  uncontrollable  by  the  constitution  and  by  the  laws.  It  must 
necessarily  be  an  absolutel}^  sovereign  power. 

The  practical  evil  that  may  resuU  from  a  court  establishing  as  a  prece- 
dent the  validity  of  this  ordinance,  is  not  a  fanciful  one  ;  that  is,  fanciful 
in  tlie  sense  of  its  being  incapable  of  being  realized  One  avowed  object 
of  this  new  constitution  has  been  to  limit  the  legislative  power.  The  pro- 
posed limitation  is  to  be  a  panacea  for  all  the  evils  under  which  we  have 
been  suffering.  The  Legislature  has  often  legislated  improperly,  and 
therefore  it  siiall  not  legislate  at  all.  The  conveution  has  endeavored,  in 
every  joossible  waj',  to  restrict  the  power  of  the  Legislature,  but  if  this 
ordinance  is  to  be  drawn  into  a  precedent ;  if  this  court  is  to  now  decide 
that  the  constitutional  convention  has  the  power  to  set  aside  the  laws  of 
Pennsylvania,  and  establish  a  law  of  their  own,  see  what  a  fearful  power 
and  authority  you  confer  upon  the  Legislature  of  Penns3'lvania.  There 
can  be  no  doubt  that  a  precedent  vote  of  the  people  is  not  essential  to  the 
assembling  of  a  constitutional  convention  by  the  people.  The  history  of 
this  country  furnishes  numerous  precedents  to  that  effect ;  and  no  one 
can  contend  that  the  next  Legislature  of  Pennsylvania,  the  so-called 
"Ring"  Legislature,  may  not  convene  a  constitutional  convention  as  well 
as  the  Legislature  of  1872  did.  It  would  not  be  necessary  to  submit  the 
question  of  the  propi'iety  of  calling  a  convention  to  a  popular  vote.  They 
might  do  as  the  Legislature  of  1872  did;  tliey  might  provide  tliat  an 
election  should  be  held  throughout  the  State  of  Pennsylvania,  and  they 
might  jerrymander  tlie  State  of  Pennsylvania  in  any  manner  they  thought 
proper.  They  could  put  in  practice  the  intricacies  of  the  cumulative  sys- 
tem of  voting,  or  the  minority  system  of  voting.  Indeed,  they  might  go 
no  further  than  was  proposed  with  regard  to  this  convention,  by  providing 
for  four  delegates  for  each  senator,  and  for  each  voter  casting  two  votes, 
and  thus  secure  a  small  minority  of  the  one-half  of  the  convention,  with  a 
chance  of  that  half  becoming  a  majority.  According  to  our  political 
usages  there  would  not  be  the  slightest  difficulty  in  the  next  Legislature 
of  Pennsylvania  convening  a  convention  constituted  as  the  Legislature 
pleased.  Thej'  could  summon  a  convention  and  control  that  convention 
without  the  slightest  ditliculty.  Tlie}^  could  say  that  there  should  be  one 
hundred  delegates  at  large  from  the  whole  State,  and  that  each  man  should 
vote  for  fifty;  or  they  could  provide  a  plan  by  which  the  vote  of  the  ma- 
jority would  have  less  force  than  the  vote  of  the  minority  ;  and  yet  a  con- 
vention thus  convened,  would,  according  to  the  theory  you  are  here  asked 
to  sustain,  be  invested  with  arbitrary  power,  and  could  disregard  the  con- 
stitution and  laws  in  force,  and  enact  such  laws  as  the\^  pleased.  Will 
gentlemen  who  have  been  so  eloquent  in  denouncing  the  Legislature,  ask 
your  honors  to  establish  this  precedent  for  future  legislative  action. 

The  question  then  is  really  not  one  of  restricting  legislative  power,  but 
of  enlarging  the  legislative  power  bej'ond  all  former  bounds.  This  con- 
vention was  itself  the  result  of  a  legislative  device.  Its  members  were 
not  chosen  at  an  election  held  as  elections  have  heretofore  been  held.    The 
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constitution  of  the  State  of  Pennsylvania  secures  to  me  the  rights  of  an 
elector,  and  I  should  like  to  know  why  I  have  not  tlie  right  to  vote  for 
every  representative  from  my  representative  district,  whether  it  he  a 
county  or  a  State  ?  Wh}-^  should  I  be  restricted  to  voting  for  two  out  of 
four,  or  two  out  of  three,  or  fourteen  out  of  twent3--eight  ?  If  this  was 
considered  a  constitutional  mode  of  organizing  a  constitutional  conven- 
tion ;  if  the  Legislature  can  organize  a  constitutional  convention  in  this 
mode,  it  will  be  the  easiest  thing  possible  for  a  Legislature  to  organize  a 
convention  that  would  frame  a  constitution  such  as  the  Legislature  might 
desire. 

This  extraordinary  power  being  thus  claimed  on  the  part  of  the  ad- 
herents of  the  constitutional  convention,  it  is  for  tliose  who  are  here  to 
maintain  its  legitimacy,  to  point  out  to  the  court  the  source  from  which  it 
is  derived.  We  all  know  what  is  the  source  of  the  legislative  power  of 
the  General  Assembl3^  We  all  know  that  the  constitution  of  this  State 
invests  the  General  Assembly  witli  power  to  make  laws,  and  that  the  Gen- 
eral Assembly  enacted  a  law  under  which  the  convention  was  assembled. 
But  the  convention  disown  this  act.  They  will  not  be  restricted  b^^  it.  If 
then  they  do  not  derive  their  authority  from  that  act,  we  must  go  further 
back  for  it.  Certainly  it  is  not  conferred  hy  the  act  of  1871,  because  that 
act  did  not  create  the  convention,  and  it  does  not  derive  the  slightest  au- 
thority from  it.  It  was  a  mere  assent  to  the  Legislatures'  calling  a  con- 
vention. But  suppose  it  to  V)e  said,  that  in  tlie  year  1871,  the  people  of 
Pennsylvania,  calling  always  the  minority  of  the  electors,  of  those  who 
had  paid  a  State  or  county  tax,  and  had  uoc  changed  their  residence  within 
ten  days,  expressed  a  wish  to  have  a  constitutional  convention.  The 
Legislature  deferring  to  that  expression,  and  have  accordingly^  organized  a 
convention,  and  that  convention  when  thus  organized,  derives  its  authority 
not  from  the  law  which  called  it  into  being,  but  from  some  peculiai-  etti- 
cacy,  or  sanctity,  inherent  in  the  votes  of  those  who  voted  at  the  election 
in  1871. 

I  have  endeavored  to  show,  and  will  not  repeat,  that  tlie  people  of 
Pennsylvania,  in  the  sense  in  which  that  word  is  used,  as  representing  tlie 
sovereignty  of  the  State,  and  that  the  people  of  Pennsylvania  did  not 
delegate,  nor  attempt  to  delegate  this  authority'  in  1871  ;  and  that  the  act 
of  1871  was  nothing  but  a  mere  expression  of  opinion  as  to  the  course 
which  the  Legislature  should  pursue.  Do  my  friends  on  the  other  side 
mean  to  contend  that  the  act  of  1871,  and  the  election  held  under  it,  irre- 
sistibl3'  controlled  all  future  legislation  ;  that  the  electors  who  voted  at 
that  election  had  the  right  to  compel  the  Legislature  to  convene  a  con- 
stitutional convention.  How  can  they  disregard  the  act  of  1872,  and  say 
that  they  derive  their  authority  from  the  people  !  It  involves  the  absur- 
dity of  saying  that  the  three  hundred  and  twenty-seven  thousand  voters  in 
the  year  1871,  had  the  constitutional  right  to  organize  a  convention  ;  that 
having  the  constitutional  right,  the  Legislature  had  nothing  to  do  with 
the  matter,  and  that  the  act  of  1872  was  of  no  importance.  But,  if  the 
act  of  1872  had  not  been  passed,  where  would  the  convention  have  been, 
and  where  would  have  been  the  alleged  sovereignty  of  those  who  voted  in 
1871  ?  How  could  such  sovereignty  have  asserted  itself?  No  convention 
was  in  session.  No  delegates  had  been  chosen.  The  Legislature  had  the 
same  constitutional  authority  as  before,  and  except  by  legislation  and 
through  legislation  the  convention  could  not  have  been  created.  And  yet 
we  are  told  that  the  Legislature  which  created,  and  alone  could  create,  the 
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convention  is  subject  to  it.  Besides,  if  there  could  be  anj'  force  in  tliis 
argument,  it  is  all  based  upon  the  assumed  wish  of  the  people  of  Pennsyl- 
vania that  a  convention  should  be  organized  as  a  revolutionary  conven- 
tion. And  I  ask  my  learned  friends  on  the  other  side  to  point  to  your 
honors  the  slightest  evidence  that  that  was  the  wish  of  the  people. 

They  say  the  people  meant  this.  I  say  they  did  not  mean  it.  They  say 
thc3'  did  mean  it,  because  the}'  provided  for  a  convention  to  amend  the 
constitution,  and  a  convention  to  amend  the  constitution  when  organized, 
is  a  convention  which  can  set  aside  tlie  law  and  assume  the  absolute 
sovereignty  of  the  State.  I  deny  that  a  convention  to  amend  the  consti- 
tution must  be  understood  as  being  an  absolute  committee  of  public 
safety.  It  cannot  be  supposed  that  any  American  people  mean  to  intro- 
duce such  an  element  into  their  government. 

The  constitution  of  the  United  States  guarantees  to  the  people  of  the 
state  a  republican  form  of  government,  and  will  it  be  said  that  there  is 
anything  republican  in  the  oligarchy  of  a  constitutional  convention  with 
a  power  of  perpetual  succession.  When  a  vacancy  occurs  in  this  conven- 
tion, it  can  be  immediately  filled.  If  one  constitution  is  rejected  by  the 
])eople,  another  can  be  framed.  When  must  it  alxbcate  its  sovereignty  ? 
One  might  hope  that  the  convention  must  ultimately  talk  itself  to  death, 
but  even  this  hope  is  destroyed  by  the  provision  for  introducing  fresh 
members.  The  talk  which  it  has  already  endured,  makes  us  appreciate  the 
ojipressive  silence  which  prevailed  around  the  tower  of  Babel. 

But  why  is  the  act  of  1872  disregarded  as  an  expression  of  popular 
will  ?  Was  it  impossil)le  after  the  constitutional  convention  had  been 
voted  for  under  the  act  of  1871 — impossible  for  the  people  of  Pennsylvania 
to  assemble  an  advisory  convention?  Was  .it  impossible  for  them  to  have 
a  convention  wliich  would  submit  a  form  of  constitution,  to  be  presented 
to  the  peoi)le  at  an  election  to  be  held  according  to  the  forms  of  law  ?  In 
other  words,  was  it  impossible  for  them  to  repeat  the  experiment  of  1836 
and  1837,  and  again  to  have  a  convention  to  reform  their  constitution  in 
the  way  that  the  convention  of  1837  and  1838  reformed  the  then  existing 
constitution. 

I  cannot  conceive  why  they  should  not,  and  admitting  that  they  had 
revolutionary  rights,  or  an}'  other  rights  to  remodel  their  government,  did 
the}'  not  have  a  right  to  remodel  their  government  through  the  action  of 
an  advisory  convention,  wiiich  was  to  submit  its  labors  to  the  people  at 
an  election  legally  held  ;  and  when  the  Legislature  proposed  this  scheme 
to  the  people,  and  said,  "we  propose  to  hold  a  convention  to  have  certain 
powers  to  do  certain  things,"  why,  good,  easy  people,  tliey  go  to  the  polls, 
and  they  elect  delegates  to  tiiat  convention,  a  convention  wliich  is  to  meet 
at  a  certain  time,  to  do  certain  things,  and  to  submit  their  work  to  tlie 
people  at  an  election,  and  then  to  adjourn.  Wiiat  is  there  in  the  doctrine 
of  i)opular  sovereignty  that  prevents  tlie  people  of  Pennsylvania  from  ex- 
ercising in  this  way  their  power  to  change  their  government  ?  What  is 
there  in  the  doctrine  which  prevents  them  from  resorting  to  this  mode  of 
remodelling  their  constitution,  and  when  the  Legislature  proposes  it  to 
them,  and  they  vote  under  the  proposal  and  for  the  proposal,  is  the  con- 
vention to  say,  "  You  did  not  know  what  you  were  doing.  You  did  not 
elect  us  to  prepare  a  draft  of  a  constitution  for  your  consideration,  but  to 
govern  you  ?" 

Nol)ody  dreamed  that  the  convention  would  claim  the  powers  which  it 
uow  claims.     We  were  not  living  in  revolutionary  times,  or  in  times  of 
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civil  war  and  secession.  Many  doctrines  and  theories  that  had  been  pro- 
mulgated in  tliose  times  of  trouble  had  passed  awa}'.  The  citizens  who 
voted  in  October,  1872,  voted  for  delegates  to  a  constitutional  convention, 
to  be  held  under  and  according  to  the  law,  by  virtue  of  which  the  electiuu 
was  held,  and  why  had  they  not  the  right  to  do  so  ?  Where  is  my  share 
of  popular  sovereignty,  if  tliese  gentlemen  on  the  other  side  are  riglit  ? 
They  say  that,  as  they  understand  it,  a  constitutional  convention  is  a 
revolutionary  bod\^  wliich  can  supersede  the  constitution  and  the  laws. 
I  never  dreamed  of  any  such  thing  when  I  voted  in  1S72.  I  supposed 
the}'  would  frame  a  constitution,  and  submit  it  to  the  people  under  the 
law.  That  is  what  the  proclamation  said,  that  is  what  tlie  law  said,  and 
that  is  what  I  believed  we  were  voting  for.  It  seems  to  me  very  hard 
that  we  cannot  liave  a  draft  of  an  amended  constituiion  prepared  witliout 
having  ever3'tlung  turned  topsy-turv}-. 

I  refer  to  wliat  took  place  in  tlie  General  Assemblj'  pending  the  passage 
of  the  act  of  1S72,  not  as  showing  anj'  legislative  intent,  but  as  sliowing 
how  the  advocates  of  the  act  of  1872  understood  the  functions  of  the  pro- 
posed convention.  There  were  two  plans  proposed  for  calling  a  constitu- 
tional convention,  and  I  may  here  mention  a  fact  which  we  all  know,  that 
one  political  party  liad  a  decided  preponderance  in  the  General  Assembh', 
and  it  was  exclusively  in  the  power  of  that  political  part}'  to  call  this  con- 
vention, or  not  to  call  it,  as  they  pleased.  The  bill  originated  in  the 
House  of  Representatives,  and  although  it  was  introduced  at  first  with  a 
provision  for  this  minorit}-  re})resentation,yet  that  was  all  stricken  out,  and 
a  bill  was  passed  in  the  House  with  a  provision  for  an  election  ibr  delegates 
to  a  convention  in  the  usual  manner,  each  man  to  vote  for  his  own  repre- 
sentatives, and  the  majority  should  govern.  The  bill  passed  the  House  of 
Representatives  in  that  shape  and  went  to  the  Senate.  In  the  Senate  the 
scheme  was  that  it  should  be  a  non-partisan  convention,  as  it  is  called  ; 
that  is,  that  there  should  be  four  representatives  from  each  senatorial  dis- 
trict, and  that  each  man  should  vote  for  two,  and  the  four  higliest  should 
be  elected,  and  the  convention  would  be  a  body  in  which  the  political  pre- 
ponderance would  be  determined  by  accident.  That  was  the  scheme  ad- 
vocated in  the  Senate,  and  after  a  long  discussion  and  debate  there,  a 
committee  of  conference  reported  the  bill  in  its  present  shape,  by  which 
minority  representation  was  recognized,  and  the  then  dominant  party  had 
not  by  any  means  the  representation  in  the  convention  it  would  have  had 
if  the  representatives  had  been  elected  in  the  ordinary  way,  although  they 
did  secure  a  small  majority. 

It  was  said  in  that  discussion  in  the  Senate:  "  What  matters  it  how 
the  convention  is  to  be  constituted  ?  Its  work  is  to  be  voted  on  b}'  the 
people,  and  the  convention  itself  will  have  no  power.  They  are  not  the 
people.  They  are  simply  a  committee  acting  in  an  advisory  capacity." 
And  if  my  friends  on  the  other  side  will  take  the  trouble  to  turn  to 
the  "Legislative  Record"  of  that  day,  and  read  all  that  was  said  on 
that  subject,  I  will  venture  to  say  that  they  will  not  find  one  syllable 
from  awy  one  member  of  the  House  or  of  the  Senate  to  indicate  thati 
this  convention  was  to  have  any  other  authority  or  power  than  just  the 
authority  and  power  conferred  in  the  act  in  question.  Does  anybody 
suppose  that,  as  the  Legislature  was  then  constituted,  this  conventioa 
would  have  been  organized  as  it  was  if  the  Legislature  had  supposed  that 
this  convention  would  claim  the  power  to  disregard  the  existing  constitu- 
tion and  laws.     I  have  copied  from  the  "  Legislative  Record,"  in  this 
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pamphlet 'n'liich  your  honors  have  before  3'on,  extracts  from  the  debates  on 
that  occasion,  which  show  what  were  the  views  of  those  who  spoke  upon 
that  subject,  although  there  was  no  special  discussion  on  the  particular 
subject  now  in  controversy,  because  no  one  supposed,  for  one  minute,  that 
the  convention  could  do  more  than  the  law  prescribed.  1  will  read  an 
extrnct: 

"Senate,  March  ]ilh,  1812.     Bill  passed  to  second  reading. 

"In  the  debate  upon  the  first  section,  Mr.  Buckalew  said  tliat  he  was  in 
favor  of  a  bill  which  should  assign  to  each  political  partj^  an  equal  number  of 
delegates.  '  In  this  way  only  can  you  exclude  partj'  debates  and  jealous- 
ies among  the  people  in  regard  to  the  actions  of  the  convention  ;  in  this 
■way  only  can  you  secure  the  adoption — the  prompt,  cheerful  adoption — 
of  the  amendments  which  shall  be  made,  by  the  large  majorit}^  of  the  people 
in  the  commonwealth.  In  this  way  onl}^  can  you  avoid  improvident,  un- 
wise and  improper  amendments  in  the  fundamental  law  and  combinations 
between  diflerent  interests  in  the  State  with  reference  to  amendments  pro- 
posed bj'  the  convention.'  " 

"  He  proceeded  to  say  that  at  some  future  stage  of  the  debate  he  would 
point  to  the  recent  experience  of  New  York,  Illinois  and  Nebraska,  show- 
ing that  in  cases  where  there  was  a  partisan  convention,  'the  amendments 
proposed  were  rejected  by  the  people  and  were  more  or  less  obnoxious  and 
open  to  objections,  and  therefore  properly  rejected  when  submitted  to  a 
popular  vote.' "  *  *  * 

Now,  sir,  that  was  the  view  of  the  law  under  which  that  bill  was  passed. 
Mr.  Buckalew  did  not  then  say  that  this  convention  could  put  its  amend- 
ments in  force.  He  did  not  say,  "  Remember  wlien  you  are  organizing. this 
convention  that  you  have  3'our  e^'cs  open,  and  you  know  exactly  what  you 
are  going  to  do  ;  for  this  convention  may  push  you  from  your  seats."  But 
he  said,  "  Now,  sir,  it  is  to  be  remem!)ered  that  this  convention  can  put 
no  amendment  in  force  ;  that  they  can  only  prepare  forms  of  amend- 
ment, which  will  be  inert  and  without  force  or  effect  unless  the  people,  upon 
a  deliberate  vote  should  choose  to  adopt  them.  It  is  to  be  remembered, 
also,  that  in  this  bill,  as  pre|)ared  by  the  Senate  committee,  and  in  the 
House  bill  also,  it  is  provided  that  one-third  of  the  members  of  the  con- 
vention may  require  that  any  amendment  proposed  shall  be  submitted  to 
u  separate  vote  of  the  people.  Now,  therefore,  in  a  body  constituted  with 
limited  power,  competent  only  to  make  propositions  to  the  people,  and 
acting  under  a  stringent  rule  by  which  one-third  of  their  number  can  re- 
quire a  separate  vote  upon  any  proposition,  it  does  not  seem  to  me  that  it 
will  be  necessary  to  make  the  convention  very  large  ;  that  one  hundred 
and  ten  members  will  make  a  body  sutliciently  large."  (Pages  G88  to 
691.) 

And  your  honors  will  find  that  wherever  the  subject  was  adverted  to  in 
the  discussion,  and  it  was  adverted  to  very  briefly,  because  there  was  no 
conflict  of  opinion,  no  one  intimated  a  doubt  that  the  convention  would 
be  anything  but  a  mere  advising  body,  or  that  it  made  any  diflerence  how 
it  was  constituted.  If  it  had  been  a  body  which  was  to  shape  the  future 
political  condition  of  the  State,  then  I  venture  to  say  that  the  dominant 
political  party  would  have  preferred  to  be  represented  according  to  its 
numbers;  for  it  is  not  unreasonable  to  say  that  when  there  was  a  differ- 
ence of  some  forty  thousand  voters  at  the  election  in  1812,  between  the 
votes  cast  for  the  candidates  of  one  party  and  those  cast  for  the  candi- 
dates of  another,  that  it  was  somewhat  unfair  that  the  twenty-eight  dele- 
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gates  at  lai-ge  should  be  evenly  divided  between  the  two  political  parties, 
and  that  the  forty  thousand  difference  of  votes  should  make  no  difference 
in  the  representation.  All  that  at  the  time  was  considered  to  be  a  matter 
of  no  importance,  because  this  convention  was  not  supposed  to  be  a  revo- 
lutionary convention.  It  was  described  as  a  convention  which  would  pre- 
pare its  amendments  and  then  adjourn  ;  a  convention  which  wouhl  imitate 
the  example  of  the  conventions  of  1837  and  1838.  That  was  all  that  was 
expected  of  this  convention  ;  and  the  fact  that  that  was  all  that  was  ex- 
pected, led  to  its  being  organized  as  it  was. 

I  find  that  I  have  omitted  to  refer  your  honors  to  the  sections  of  Judge 
Jameson's  book,  which  speak  of  the  power  of  a  Legislature  to  call  a  con- 
vention without  a  preliminary  vote  by  the  electors.  They  are  numbered 
123  and  219;  and  I  would  also  call  your  attention  to  the  statistical  state- 
ments in  the  speech  of  Mr.  Clark,  to  which  I  have  ali-eady  referred. 

As  I  am  obliged  to  anticipate  the  arguments  of  the  other  side,  it 
occurs  to  me  that  an  objection  may  be  made  to  the  jurisdiction  of  this 
court,  on  the  ground  that  this  is  \vlu\t  is  called  a  political  question,  a  ques- 
tion affecting  political  instead  of  civil  rights.  It  is  a  political  question 
undoubtedly  in  one  sense;  that  is,  it  is  a  question  affecting  a  constitution 
and  frame  of  government;  but  it  is,  as  presented  to  the  court,  a  civil 
controversy,  wherein  certain  citizens  complain  that  their  money  is  to  be 
appropriated  to  an  improper  and  unlawful  purpose.  Of  course,  political 
consequences  may  grow  out  of  it,  as  they  may  grow  out  of  the  most 
trifling  civil  questions.  The  constitutionalitj^  of  a  government  might  be 
deterrnined  in  a  case  of  assault  and  battery,  brought  against  an  officer 
who  would  justify  under  the  authority  of  an  alleged  government.  The 
same  may  be  said  of  an  action  on  a  promissory  note,  or  of  an  action  for 
trespass,  or  to  real  and  personal  property.  The  idea  that  because  a  ques- 
tion has  political  aspects  it  is  removed  without  the  jurisdiction  of  courts, 
■would  be  fatal  to  a  great  many  controversies  respecting  the  rights  of  prop- 
erty and  the  rights  of  personal  libert}'.  In  the  case  of  Myers  against  the 
JVIanhattan  Bank,  which  was  reported  in  the  twentieth  volume  of  the  Ohio 
Rejiorts,  page  283,  and  in  the  case  of  Scott  v.  The  Society,  and  in  first 
Douglass,  Michigan  Reports,  119,  you  will  find  that  the  constitutionality 
of  the  State  government  of  Michigan  M'as  discussed  and  jiassed  upon  in 
an  action  upon  a  promissory  note  and  in  an  action  of  ejectment.  In  the 
first  case,  a  bank  having  brought  an  action  upon  a  promissory  note  which 
it  had  discounted,  the  question  arose  whether  the  bank  was  a  lawful  cor- 
poration, and  the  case  was  suj)posed  by  the  court  to  depend  upon  the 
question  whether  the  State  government  of  Michigan,  which  created  so 
much  trouble  in  political  circles  a  good  many  years  ago,  had  lawfully  su- 
perseded the  territorial  government;  in  other  words,  whether  Michigan 
had  become  a  State,  without,  as  was  alleged,  the  passage  of  an  enabbng 
act  by  Congress  to  permit  the  citizens  of  the  State  to  vote  for  a  State 
.constitution.  The  court  of  Ohio  decided  that  the  State  court  of  Michigan 
was  not  a  lawful  organization,  and  that  the  bank  in  Michigan,  deriving  its 
charter  from  that  organization,  was  not  a  legal  corporation,  and  could  not 
discount  notes. 

In  the  case  of  Scott  against  the  Detroit  Young  Men's  Society,  the  same 
question  arose  in  Michigan,  and  the  court  again  entertained  it,  and  de- 
cided exactly  the  opposite  way.  I  do  not  refer  to  these  cases  on  account 
of  any  constitutional  question  supposed  to  be  involved  in  the  decisions, 
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but  sinipl}^  for  the  purpose  of  showing   that  a  political  question  and   a 
question  of  the  utmost  gravity  may  come  u|)  in  tiie  most  trivial  case. 

In  the  fixmous  case  of  Luther  against  ]5or<len,  7tli  Howard,  a  case  in 
which  the  legality  of  the  Dorr  p??if^u/!tj  in  Rhode  Island  was  to  a  certain 
extent  made  the  subject  of  litigation  in  the  courts  of  the  United  States, 
something  was  said  upon  this  subject.  Tlie  case  was  presented  in  this 
way  to  tli^e  Supreme  Court :  Luther,  the  plaintiff,  a  citizen  of  the  Slate  of 
Massachusetts,  brought  an  action  of  trespass  vi  et  armis  again  Borden. 
Borden  defended  under  the  authority  of  the  charter  government  of  Rhode 
Island.  It  was  answered  that  the  charter  government  of  Rhode  Island 
was  not  a  legal  government,  but  that  the  Dorr  government  was  the  legal 
govei-nment.  The  case  was  tried  before  the  Circuit  Court  of  the  United 
States  in  the  district  of  Rhode  Island,  Mr.  Justice  Story  presiding.  It  is 
important  to  remark  that  long  before  this  case  came  to  be  tried  the  char- 
ter government  of  Rliode  Island  and  the  Dorr  government  h.ad  both  dis- 
appeared. The  charter  government,  after  successfully  resisting  the 
efforts  of  Dorr  law,  had,  of  itself,  called  a  constitutional  convention,  and 
that  convention  had  framed  a  constitution  whieli  was  acceptable  to  the 
people  of  Rhode  Island,  and  which  had  been  accejited  by  a  large  majority 
at  a  legal  election.  Hence,  when  this  litigation  arose,  and,  indeed,  when 
Mr.  Dorr  was  convicted  of  high  treason  and  sentenced  to  imprisonment 
for  life,  both  the  Dorr  government  and  the  charter  government  had  been 
superseded  by  a  government  admittedly  de  facto  and  de  jure  the  govern- 
ment of  the  State.  The  Supreme  Court  held  that  Dorr  was  guilty  of  trea- 
son, and  he  was  convicted  accordingly  ;  but  when  the  case  in  the  Circuit 
Court  of  the  United  States  was  tried,  the  plaintiff  denied  the  charter  gov- 
ernment, under  which  the  defendant  justified,  was  the  legal  government, 
insisted  that  the  real  government  was  the  Dorr  government,  and  oti'ei'ed 
to  prove  that  elections  had  been  held  in  all  the  towns  of  Riiode  Island  ; 
that  a  majority  of  the  votes  polled  had  been  in  favor  of  the  Dorr  govern- 
ment, and  asked  the  court  to  decide  that  the  Dorr  government  and  not  the 
charter  government  was  the  legal  government. 

According  to  the  report  of  tiie  case,  the  judge  who  presided  at  the 
Circuit  Court  refused  to  admit  the  evidence,  and  instructed  the  jury  that 
the  charter  government  was  the  legal  government,  and  had  autliority  to 
proclaim  martini  law,  and  that  the  verdict  must  be  for  the  plaintiff.  The 
record  of  the  case  was  removed  up  to  the  Supreme  Court  of  the  United 
States,  by  a  writ  of  error,  and  the  judgment  was  there  approved. 

First  Because  the  Supreme  Court  was  bound  to  follow  the  decision  of 
the  Supreme  Court  of  Rhode  Island. 

Second.  Because  the  President  of  the  United  States  had  recognized  the 
charter  government  as  the  legal  government  of  tiie  State. 

In  referring  to  the  decision  of  tlie  Supreme  Court  of  Rliode  Island,  Cliief 
Justice  Tane}- said  :  "The  accejitance  of  a  judicial  office  is  a  recognition 
of  the  authority  of  the  government  from  wiiich  it  is  derived.  And  if  the 
autluiritv  of  that  government  is  annulled  and  overtlirown,  the  power  of  its 
courts  and  other  otlicers  is  overtlirown  with  it.  If  a  State  court  should  en- 
ter upon  the  inquiry  proposed  in  this  case,  and  should  come  to  tiie  con- 
clusion that  the  government  under  which  it  acted  had  been  put  aside  and 
displaced  by  an  opposing'  government,  it  would  cease  to  be  a  court,  and 
be  incapable  of  pronouncing  a  judicial  decision  upon  the  question  it  un- 
dertook to  try.     If  it  decides  at  all  as  a  court,  it  necessarily  atiirms  the 
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existence  and  authority  of  the  government  under  which  it  is  exercising 
judicial  power." 

He  also  called  attention  to  the  fact  that  the  Supreme  Court  of  Rhode 
Island  was  held  under  the  then  existing  de  jure  and  de  facto  con- 
stitution, that  its  jurisdiction  was  not  questioned  bj'  either  party,  and  that 
confessedly  it  was  a  court  whose  rulings  were  to  be  followed  by  the  Su- 
preme Court  of  the  United  States.  It  must  be  remembered,  however,  that 
the  remarks  of  the  chief  justice  were  extra-judicial  so  far  as  they  related 
to  the  duty  of  the  State  court.  The  case  was  decided  hy  him  and  his  as- 
sociates on  jurisdictional  points,  applicable  entirely  to  the  practice  of  the 
Supreme  Court  of  the  United  States.  If  the  President  had  not  recognized 
the  charter  government,  or  if  there  had  been  two  Supreme  Courts  of  Rhode 
Island  (if  such  an  expression  is  admissible),  a  Dorr  court  and  a  charter 
court,  one  sustaining  the  Dorr  government  and  the  other  the  charter  gov- 
ernment, the  Supreme  Court  of  the  United  States  might  possibly  have 
been  compelled  to  examine  and  decide  which  was  the  legitimate  govern- 
ment. 

But  I  am  perfectly  willing,  and  I  could  not  ask  more,  than  that  this 
question  should  be  decided  hy  any  political  test  suggested  in  the  dicta  of 
Chief  Justice  Taney,  for  I  venture  to  say  that  your  honors  must  decide 
that  you  hold  your  offices  and  your  commissions  under  a  government  of 
the  State  of  Pennsylvania,  established  by  the  present  constitution.  That 
you  are  not  commissioned  by  the  constitutional  convention;  and  I  will 
venture  also  to  say  that  if  the  question  is  to  be  determined  by  the  test  of 
which  is  the  de  facto  government,  that  you  will  hold  that  the  constitution 
of  the  commonwealth  and  the  laws  enacted  under  that  constitution  are 
still  in  force  in  Pennsj^lvania. 

It  was  hardly  worth  while  to  indulge  in  this  digression,  Imt  as  the  case 
in  the  United  States  Court  is  a  conspicuous  one,  I  may  be  excused  for 
pointing  out  that  the  decision  there  was  rested  on  grounds  with  which  this 
case  has  nothing  in  common,  and  that  tiie  incidental  remarks  of  Chief 
Justice  Taney  lend  no  countenance  whatever  to  the  supposed  objection  to 
the  jurisdiction  of  this  court. 

Certainly  my  friends  on  the  other  side  will  hardly  contend  that  if  the 
sergeant-at-arms,  or  any  officer  of  the  convention,  was  to  undertake  to 
arrest  a  citizen,  or  seize  his  property,  or  do  any  act  ])resumably  contrary 
to  law,  a  redress  or  remedy  could  not  be  had,  because  such  redress  or 
remedy  would  involve  the  legality  of  an  order  of  the  convention.  No  in- 
surrection, no  rebellion,  could  be  judicially  investigated;  no  wrongs  in- 
flicted in  that  way  could  be  righted  ;  there  could  be  no  indictments  for 
high  treason,  if  courts  are  to  be  silenced  because  their  inquiries  may 
lead  to  political  consequences,  or  because  the  parties  litigant  may  have 
had  political  purposes  in  view. 

I  may  here,  however,  refer  to  the  argument  of  Mr.  Webster,  in  Luther 
V.  Borden,  in  which  the  question  of  the  legal  right  of  American  citizens 
to  assemble  and  frame  a  constitution  without  compliance  with  the  forms 
of  existing  laws,  is  fully  and  forcibly  discussed. 

Before  I  forget  it,  though,  let  me  say  that  you  will  find  in  this  pamphlet 
a  short  statement  of  the  mode  in  which  the  Pennsylvania  constitutions  of 
1776  and  of  1789-90  were  adopted.  The  convention  of  1776,  for  obvious 
reasons,  cannot  be  a  precedent  for  a  convention  in  our  day.  The  organi- 
zation and  proceedings  of  the  couveutiou  of  1789-90  are  characterized  as 
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entirel}-  irregular  by  Judge  Jameson,  in  his  treatise  on  constitutional  con- 
ventions. 

It  was  said  in  the  debates  in  the  present  convention,  that  that  conven- 
tion was  required  by  the  act  of  Assembly  under  wliich  it  was  convened,  to 
submit  its  work  to  the  people,  but  that  it  did  not  comply  with  that  requi- 
sition, but  adopted  and  enacted  a  constitution  by  its  own  authority,  and 
that  a  decision  of  the  Supreme  Court  affirmed  the  regularity  of  its  pro- 
ceedings. This  statement  is  founded  on  a  misconception.  The  facts  are, 
tliat  tlie  General  Assembly  passed  a  resolution  recommending  tliat  an 
election  should  be  held  for  a  certain  number  of  delegates,  to  be  elected  by 
the  qualified  voters  of  the  State,  on  the  regular  election  day,  and  recom- 
mending the  convention  to  publish  their  proposed  amendments  and  altera- 
tions for  the  consideration  of  the  people,  and  to  adjourn  at  least  four 
months  before  their  final  confirmation;  and  that  the  convention  was 
elected  in  the  mode  prescribed,  and  did  publisli  their  proposed  constitu- 
tion and  adjourn  for  at  least  four  months.  The  delegates  to  the  conven- 
tion did  thus  compl}'  with  tlie  recommendations  of  the  General  Assembly, 
and  did  atford  the  people  an  opportunity  of  considering  and  discussing  the 
proposed  constitution.  It  is  true  that  the  constitution  was  subsequently 
proclaimed  and  enacted  b}'  the  convention  itself,  but  the  act  of  Assembly 
contemplated  that  this  should  be  done,  and  the  delegates  were  elected  for 
that  ver}^  purpose.  The}'  did  not  disobey  any  law,  but  they  conformed  to 
the  recommendation  even  of  the  law-making  power.  They  did  not  at- 
tempt to  legislate  while  they  were  in  session.  Whether  it  is  within  tlie 
province  of  a  General  xissembly  of  the  State  of  Pennsylvania  to  provide 
for  the  assembling  of  a  constitutional  convention  which  can  enact  a  con- 
stitution without  first  submitting  it  to  the  people,  is  another  question.  For 
myself,  I  den}'  that  any  such  power  exists.  I  believe  that  the  only 
legitimate  function  of  a  constitutional  convention  is  to  prepare  a  new  con- 
stitution, or  amendments,  for  the  people  to  adopt  or  reject.  But,  certainly 
a  convention  which  has  been  elected  under  a  law  providing  for  a  sul)mis- 
sion  of  its  work  to  the  people,  cannot  assume  an}"  power  other  than  that 
with  which  it  was  entrusted.  This  is  all  that  I  deem  necessary  to  say 
about  the  convention  of  1789-90.  Its  action  was  acquiesced  in  Uy  the 
people,  and  I  have  not  been  able  to  find  that  the  regularitj'  or  legality  of 
its  proceedings  was  ever  drawn  in  question  in  the  Supreme  Court  or  any 
other  court.  But  I  do  find  that  in  the  debates  held  in  the  convention  of 
1837-8  the  action  of  the  convention  of  1789-90  was  denounced  as  an  usur- 
pation of  the  prerogative  of  the  people,  and  that  the  defence  to  this  ac- 
cusation was  placed  on  the  ground  that  the  delegates  to  the  convention 
had,  during  the  period  of  the  adjournment,  ascertained  the  wishes  of  the 
people  as  accurately  as  if  an  election  had  been  held. 

I  have  no  doubt  that  other  examples  of  conventions  making  constitu- 
tions, instead  of  submitting  them  to  the  people,  can  be  found  in  the  early 
days  of  our  histor}'.  Constitutional  governments  were  novelties  then,  and 
looking  to  the  precedents  in  English  history  at  the  times  of  the  restoration 
and  revolution,  it  may  have  been  thought  that  the  object  of  a  convention 
was  to  supersede  and  replace  the  previously  existing  governments.  Such  a 
doctrine  would  be  utterly  inadmissible  now  as  applied  to  a  constitutional 
convention  lawfully  convened  to  propose  amendments  to  an  existing  and 
recognized  constitution. 

There  is  a  scarcity  of  judicial  decisions  upon  the  question  involved  in 
this  case,  and  it  is  not  strange  that  it  is  so.     After  a  constitution  has  been 
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adopted,  regularly  or  irregularl3^  by  the  electors;  after  tlie  g-overnment  in 
all  its  brandies  has  been  organized  under  it,  nobody  can  well  raise  any 
question  as  to  its  regularity.  It  has  been  acquiesced  in.  The  government 
established  becomes  at  least  the  government  de  facto,  and  cannot  be  ex- 
pected to  proclaim  that  it  is  not  the  government  de  jure.  Many  irregu- 
larities of  constitutional  conventions  have  passed  sid)  Mentio,  or  have  been 
ratified  by  the  acquiescence  of  the  people.  There  is,  however,  an  opinion 
of  the  judges  of  the  Supreme  Court  of  New  York,  which  I  have  seen  re- 
fei'ed  to  in  the  newspapers,  and  which  may  be  supposed  to  be  worthy  of 
attention.  This  opinion  can  be  found  in  Appendix  D.,  p.  .542,  of  Judge 
Jameson's  work,  and  it  is  not  a  judicial  decision  ;  it  is  merely  an  advisory 
opinion  for  the  Legislature,  and  hence  it  is  not  included  in  the  regular 
series  of  judicial  reports.  The  case  on  which  the  opinion  was  given  was 
this:  In  the  3'ear  1845  the  Legislature  of  New  York  i)assed  an  act  for 
calling  a  constitutional  convention,  which  will  be  found  at  p.  270  of  the 
statutes  of  New  York,  for  the  year  1845.  The  1st,  2d,  3d,  4th,  5th,  and 
6th  sections  of  that  act  provide<l  for  an  ascertainment  and  count  of  the 
vote  upon  the  question  of  "  Convention  "  or  "  No  Convention."  The 
seventh  section  then  went  on  to  provide  that  the  number  of  delegates  to 
be  chosen  to  such  convention  should  be  the  same  as  the  number  of  the 
Assembly  from  the  respective  cities  and  counties  of  the  State. 

At  that  time  there  was  a  constitutional  provision  in  force  regulating  the 
appointment  of  members  of  the  Assembly  among  the  counties,  and  if  the 
election  for  delegates  to  the  convention  had  been  held  immediate!}^  after, 
or  contemporaneously  with  the  election  for  or  against  the  convention, 
the  delegates  to  the  constitutional  convention  would  have  been  elected 
according  to  the  existing  apportionment,  but  the  act  authorizing  the  elec- 
tion on  the  question  of  a  convention,  provided  that  if  the  votes  were  in 
favor  of  a  convention,  the  delegates  should  be  elected  in  the  month  of 
April  of  the  following  year  (1846).  But  before  that  time  arrived  the 
Legislature  proposed  to  pass  a  bill  providing  tliat  the  delegates  should  be 
elected  according  to  an  apportionment  based  upon  a  census  which  had  then 
been  recently  taken,  and  the  opinion  of  the  judges  of  the  Supreme  Court 
was  asked  as  to  whether  such  a  bill  couUl  be  passed.  Tlie  advisory 
opinion  of  the  Supreme  Court  begins  by  setting  forth  the  resolution  of  the 
Assembly  of  the  State  of  New  York,  requesting  the  opinion,  and  then 
proceeds  as  follows : 

"The  tirst  question  touches  the  construction  of  the  convention  act  of 
1845  ;  and  the  point  to  be  considered  is,  whether  the  number  of  delegates 
to  be  chosen  under  the  act  in  the  several  counties  is  to  be  regulated  by 
the  apportionment  of  members  of  Assembly,  which  was  made  in  1836,  or 
by  the  apportionment  which  has  been  made  at  the  present  session  of  the 
Legislature.  By  the  constitution  the  apportionment  of  members  of  As- 
sembly, which  was  made  in  the  spring  of  1836,  took  effect  for  t!ie  purpose 
.of  electing  the  members  in  the  fall  terra  of  that  year,  but  it  did  not  take 
effect  for  any  other  purpose  until  the  first  day  of  January,  A.  D.  1837,  and 
was  to  remain  unaltered  for  ten  years.  In  other  words,  the  representation 
of  each  county  in  the  Assembly,  from  the  commencement  of  the  political 
and  calendar  year,  1837,  to  the  commencement  of  the  political  and  calendar 
year,  1847,  was  to  remain  the  same. 

By  the  convention  act,  the  people  were  to  decide  upon  a  "convention" 
or  "no  convention,"  at  the  fall  election  of  1845.  If  they  decided  for  a 
convention,  the  delegates  were  to  be  chosen  in  April,  1846.     They  were 
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to  assemhle  in  JniiP  following; ;  nnrl  the  amendments  to  the  constitntion 
on  wliic'h  tlie  convontion  mio^ht  acjree,  were  to  he  submitted  to  tlie  people 
for  adoption  or  rejection  at  the  fall  election  of  the  same  year.  Rverytliing 
in  relation  to  the  convention  was  to  be  both  be2;un  and  oonclnded,  while 
the  apportionment  of  members  of  Assembly,  made  in  183(5,  remained  in 
force,  and  governed  the  representation  from  the  several  counties. 

The  seventh  section  of  the  convention  act  provides  that  tlie  number  of 
delegates  to  be  chosen  to  such  a  convention  shall  be  the  same  as  the  num- 
ber of  members  of  Assembly  from  the  respective  cities  and  counties  in 
this  State.  We  are  of  opinion  tliat  this  means  the  number  of  members 
from  the  respective  counties  under  the  apjiortionment  wiiich  was  in  force 
when  the  act  of  1845  was  passed,  and  which  will  be  in  force  until  after  the 
delegates  have  been  chosen  and  their  labors  have  been  terminated.  Al- 
though a  new  apportionment  of  members  of  Assembly  has  already  been 
made,  it  cannot  take  effect  for  an^^  purpose  until  the  fall  of  the  present 
year.  If  an  election  for  members  of  Assembly  in  any  county  for  the 
present  year  were  now  to  be  ordered,  and  it  should  be  held  at  tlie  same 
time  that  the  delegates  to  the  convention  are  to  be  chosen,  the  apportion- 
ment of  183*),  and  not  of  the  present  session,  would  govern.  The  Legisla- 
ture would  have  no  power  to  make  a  different  rule."     ****** 

"The  next  question  is,"  they  say — assuming  that  tlie  people,  by  their 
votes  in  1845,  had  adopted  the  plan  of  a  constitutional  convention,  to  be 
chosen  according  to  the  apportionment  in  force  at  that  time — '  whether 
this  Legislature  has  any  power  to  alter  or  amend  that  law?  As  a  general 
rule,  the  Legislature  can  alter  or  annul  any  law  which  it  has  power  to 
pass.  A  proper  solution  of  the  question  proposed  by  the  Assembly  in- 
volves, tiierefore,  an  inquiry  concerning  the  source  from  which  the  act  of 
1845  derives  its  obligation. 

"  The  Legislature  is  not  supreme.  It  is  only  one  of  the  instruments  of 
that  absolute  sovereignty  which  resides  in  the  whole  body  of  the  people. 
Like  other  departments  of  the  government,  it  acts  under  a  delegation  of 
powers,  and  cannot  rightfully  go  beyond  the  limits  which  have  been  as- 
signed to  it.  This  delegation  of  powers  has  been  made  by  a  fundamental 
law,  which  no  one  department  of  the  government,  nor  all  the  departments 
united,  have  authority  to  change.  That  can  only  be  done  by  the  people 
themselves.  A  power  has  been  given  to  the  Legislature  to  propose 
amendments  to  the  constitution,  which  wlien  approved  and  ratified  by  the 
people  become  a  part  of  the  fundamental  law.  But  no  power  has  been 
delegated  to  the  Legislature  to  call  a  convention  to  revise  the  constitu- 
tion. This  is  a  measure  which  must  come  from  and  be  the  act  of  the 
peo[)le  themselves.  Neither  the  calling  of  a  convention  nor  the  conven- 
tion itself  is  a  proceeding  uniler  the  constitution." 

Following  this  line  of  argument,  the  learned  judges  proceed  to  say  that 
as  the  vote  in  favor  of  a  convention  was  the  act  of  the  people,  and  derived 
no  etik'acy  whatever  from  the  law  authorizing  the  election,  the  Legislature 
had  no  authority  to  interfere  sul)sequently.  "  The  people,"  they  say, 
"  have  not  only  decided  in  favor  of  a  convention,  but  they  have  deter- 
mined that  it  sliall  be  held  in  accordance  with  the  provisions  of  the  act  of 
1845.  Xo  other  proposition  was  before  them,  and,  of  course,  their  votes 
couUl  have  had  reference  to  nothing  else.  Tliey  have  decided  on  the  time 
and  manner  of  electing  delegates,  and  how  they  shall  be  apportioned 
among  the  several  counties. 

''  if  the  act  of  the  last  session  is  not  a  law  of  the  Legislature,  but  a  law 
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made  by  the  people  themselves,  the  conclusion  is  obvious  that  the  Legis- 
lature cannot  annul  it,  nor  make  any  substantial  change  in  its  provisions. 
If  the  Legislature  can  alter  the  rule  of  representation,  it  can  repeal  the 
law  altogether,  and  thus  defeat  a  measure  which  has  been  willed  by  a 
higlier  power. 

Tlie  opinion  concludes  as  follows  : 

"We  cannot  close  this  communication  without  expressing  our  regret 
that  questions  of  so  mucli  delicacy  and  importance  should  be  presente*? 
under  circumstances  which  have  given  us  but  a  few  hours  for  conferring 
together  and  reducing  our  opinion  to  writing.  Neither  of  us  had  either 
examined  or  thought  of  the  questions  until  after  the  reference  was  made  ; 
and  it  was  not  until  this  day  that  we  were  able  to  meet  and  consult  to- 
gether on  the  subject." 

It  was  a  very  long  opinion,  and  if  the  gentlemen  who  composed 
that  court  had  had  more  time  to  write  the  opinion  and  consult  about  it,  it 
had  perhaps  been  verj'well  if  they  had  changed  some  expressions  in  it  ;  and 
Judge  Jameson,  in  his  work,  devotes  a  number  of  sections  to  a  very  thor- 
ough discussion  of  tiie  principles  which  we  supposed  to  be  maintained  in 
this  opinion.  It  is  a  fact — perhaps  of  no  great  legal  import,  but  still  a 
fact — that  the  Legislature  did  pass  the  act,  notwithstanding  tlie  advice  of 
the  court,  that  the  delegates  were  elected  under  the  act,  and  tliat  the  con- 
stitution was  adopted  by  the  people. 

It  is  not  a  little  remarkable  that  whilst  this  opinion  asserts  in  the  most 
unqualified  terms  tlie  absolute  right  of  the  people  to  change  their  form  of 
government,  and  whilst  it  denies  the  authority  of  the  Legislature  to  inter- 
fere in  the  matter,  and  that  it  implicitly  denies  also  the  right  of  the  people 
to  change  their  form  of  government,  except  in  the  mode  prescribed  in  the 
oi'ganic  law  of  tiie  State.  It  is  still  more  remarkable  tliat  while  insisting 
upon  the  absolute  control  of  the  people  over  the  convention,  it  held  that 
no  mode  could  be  provided  for  a  fair  representation  of  the  people  in  the 
convention.  Certainly  delegates  to  a  constitutional  convention  should  be 
elected  with  reference  to  the  actual  population  of  their  district,  and  not  with 
reference  to  the  population  ten  or  twenty  years  before.  No  doubt  the 
census  and  apportionment  of  1846  ascertained  the  population  of  the  State, 
and  how  it  was  distributed  in  the  ditferent  counties,  cities,  and  election 
districts.  The  opinion  of  the  judges  of  the  Supreme  Court  of  New  York, 
given,  as  they  themselves  say,  without  any  opportunity  for  proper  consid- 
eration, concludes  that,  although  it  is  the  inalienable  right  of  the  people  to 
modify  their  constitution,  that  the  power  to  do  so  is  inlierent  in  the  people 
themselves,  that  it  derives  no  validity  from  any  statute  ;  yet  after  the 
people  have  voted  for  a  constitutional  convention,  no  provision  can  be  made 
by  the  law-making  power  for  securing  a  proper  representation  of  the 
people  in  the  convention.     The  argument  seems  to  be  felo  de  se. 

The  new  census  might  have  disclosed  inequalities  of  representation  as 
glaring  as  those  existing  between  the  rotten  boroughs  of  England  and 
Manchester  and  Liverpool,  and  yet  the  Legislature  has  denied  the  right 
of  correcting  these  inequalities. 

And  then,  again,  if  the  act  under  which  the  election  was  held  was  not, 
as  justices  of  the  Supreme  Court  of  New  York  say,  an  act  of  legislative 
power  under  the  constitution,  by  what  authority  was  that  election  held  ? 
Its  legality  must  be  ascertained  by  reference  to  some  law,  statute  or  edict, 
and  if  the  Legislature  of  New  York  had  no  constitutional  power,  as  they 
say,  to  provide  for  calling  a  convention,  then  of  coarse   the  act  under 
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■vrliich  the  election  was  held,  must  have  been  utterl}' void,  and  the  election 
held  under  it  equally  void  also;  and  the  comparatively  small  numher  of 
the  people  of  2sew  York  who  voted  at  the  election  Avere  mere  actors  in  a 
farce.  At  section  390,  et  seq.  of  Jameson's  work,  you  will  fintl  a  most 
thorough  exposure  of  the  fallacies  of  tliis  oijiuion  of  the  Supreme  Court 
of  Xew  Yoik. 

But  can  any  one  fail  to  see  that  the  theory  of  this  opinion  is  fatal  to 
the  legal  existence  of  our  convention  ?  Here  is  a  constitutional  conven- 
tion voted  for  in  the  j'ear  1871.  Tlie  people  of  Pennsylvania  knew,  at 
that  time,  what  representation  meant.  They  knew  that,  whether  repre- 
sentatives came  from  a  county,  or  a  city,  or  a  ward,  they  were  the  repre- 
sentatives of  the  city,  or  the  county,  or  the  ward,  and  that  each  man  in 
that  county,  city,  or  ward  had  the  right  to  vote  for  his  representatives. 
There  was  no  other  mode  of  election  known  to  the  people  of  Pennsylva- 
nia. The  system  of  minority  representation,  the  S3'stem  of  cumulative 
voting  had  no  place  in  our  political  system.  I  contend  that,  when  our 
present  constitution  says  I  shall  have  the  rights  of  an  elector,  I  have  the 
right  to  vote  for  my  representatives.  I  have  a  right  to  vote  for  them  all. 
If  there  are  to  be  twenty-eight  delegates  from  the  State  at  large,  I  have  a 
right  to  vote  for  all  of  them,  and  I  cannot  be  deprived  of  any  right  by 
ingenious  theorizing  about  minorit}-  representation,  and  cumulative  vot- 
m^.  Hence,  I  sa}^,  that  when  the  electors  of  Penns3dvania,  in  the  year 
1871,  voted  for  a  constitutional  convention,  they  voted  for  a  convention 
to  be  elected  according  to  the  usage  and  practice  of  the  country.  They 
voted  for  a  convention,  the  delegates  to  which,  if  from  the  State  at  large, 
were  to  be  voted  for  by  the  people  of  the  State ;  but  if  from  cities  or 
counties,  were  to  be  voted  for  by  all  the  electors  of  such  cities  or  coun- 
ties. They  never  understood  that  delegates  would  or  could  be  elected 
in  any  other  way.  If  that  vote  was  an  act  of  the  people  which  constrained 
the  Legislature  to  call  a  convention,  then,  let  me  ask,  by  what  authority 
did  the  Legislature  of  1872  prescribe  an  unprecedented  and  uuthougln  of 
mode  of  election  ?  Why,  the  law  of  New  York,  which  the  judges  of  the 
Supreme  Court  of  New  York,  in  that  hastily  written  opinion,  thought 
was  illegal,  did  nothing  half  so  bad.  Their  act  was  intended  to  rectify 
abuses  in  representation.  It  was  intended  to  permit  the  people  to  be 
fairly  represented  ;  that  if  a  county  had  a  large  population,  it  should  have 
a' large  rei)resentation,  and  the  judges  say,  tliat  while  in  their  opinion 
the  Legislature  could  not  legally  do  this,  3'et  they  regretted  that  it  could 
not  be  done. 

When  the  people  of  Pennsylvania  in  1871  voted  for  a  constitutional 
convention,  by  what  authority  did  the  Legislature  of  Pennsylvania,  accord- 
ino"  to  the  theory  of  law  contained  in  that  opinion,  afterward  prescribe 
that  the  constitutional  convention  should  be  elected  according  to  their 
arbitrary  scheme  of  minority  representation?  If  the  vote  of  1871  left  the 
Legislature  powerless  except  to  obey  its  behest,  who  can  or  will  say  that 
that  vote  was  an  order  to  provide  for  an  election  according  to  the  theory 
of  minority  representation  ?  What  did  the  vast  majority  of  those  who 
voted  know  about  minority  representation,  or  any  other  representation 
than  that  resulting  from  an  election  conducted  in  the  ordinary  way  ? 

There  is  also  an  opinion  of  the  Supreme  Court  of  Massachusetts  in  6th 
Gushing,  which  is  published  as  one  of  the  appendixes  to  the  work  of  Mr. 
Jameson,  Your  honors  will  find,  under  its  proper  head,  a  discussion  of 
that  case  also.    I  do  not  know  that  I  need  say  anything  about  it.    It  was  a 
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mere  advisory  opinion.  Like  tlie  New  York  opinion  it  liolds  tliat  when  a 
constitution  itself  i)rovides  for  a  mode  of  amendment,  no  other  mode  can  be 
resorted  to;  and  that  the  Legislature  cannot  constitutionally  authorize  a 
convention  to  be  held  for  the  purpose  of  remodelling  the  constitution. 
M3-  impression  is,  that  the  constitution  of  1837-38  provided  for  a  special 
mode  of  amending  the  constitution,  for  the  very  purpose  of  dispensing 
with  future  constitutional  conventions.  I  must  say  at  the  same  time, 
however,  that  instances  in  which  a  constitutional  convention  have  been 
called  by  the  Legislature,  altliough  there  has  been  in  the  constitution 
itself  a  provision  for  its  own  amendment,  have  been  frequent,  at  all  events 
I  do  not  propose  to  press  that  question  at  the  present  time. 

It  seems  to  me  that  the  true  theory  of  this  case  is  simply  this  :  that  it  has 
come  to  pass,  not  by  constitutional  enactments,  altl)(nigh  mau}^  constitu- 
tions do  provide  for  periodical  constitutional  conventions,  but  by  usage  or 
custom,  that  our  American  jurisprudence  recognizes  a  certain  governmental 
body  known  as  a  constitutional  convention, .and  it  has  come  to  be  considered 
a  legitimate  and  constitutional  exercise  of  the  legislative  power,  to  pro- 
vide for  electing  a  convention  to  propose  amendments  to  the  constitution, 
and  for  submitting  these  amendments  to  the  action  of  the  people.  In 
this  way  a  constitutional  convention  has  come  to  be  a  popular  and  a  use- 
ful institution,  discharging  its  functions  in  conformity  with  the  existing 
laws,  and  leaving  these  laws  unchanged  until  the  people  choose  by  adopting 
the  proposed  new  constitution  to  cliange  them. 

In  Judge  Jameson's  treatise  you  will  find  the  whole  law  of  constitu- 
tional conventions  fully  discussc'.,  and  all  the  precedents  which  can  throvy 
any  light  on  the  subject  cited.  The  book  has  an  excellent  index,  and  I 
lake  the  liberty  of  referring  to  it  in  passing. 

I  fear  that  I  have  exhausted  the  patience  of  the  court,  and  I  know  that 
I  have  nearly  exhausted  my  voice.  I  shall  say,  therefore,  but  a  few  words 
in  conclusion. 

If  tlie  members  of  the  constitutional  convention  had  any  objection  to  the 
election  sj'stem  which  prevails  here  in  Philadelphia,  tlie  remedy*  was  prac- 
tically in  their  own  hands.  They  had  merely  to  submit  to  the  Legislature 
a  bill  embodying  their  idea  of  the  manner  in  which  the  election  should  be 
held,  and  I  can  confidently  sa}^  that  such  a  bill,  if  at  all  reasonable  in  its 
provisions,  would  have  been  passed  at  once.  The  record  of  these  proceed- 
ings shows,  that  last  spring  an  application  was  made  on  their  behalf  for 
an  alteration  in  the  present  law,  relating  to  the  mode  of  ascertaining  the 
returns  of  the  election  for  the  adoption  or  rejection  of  the  proposed  con- 
stitution, and  that  their  application  was  immediately  acceded  to.  The  bill 
to  effect  this  alteration  was  passed  at  once,  by  both  Houses.  By  some  trick 
or  accident,  it  was  not  presented  to  the  governor,  and  hence  failed  to 
obtain  his  signature,  which  otherwise  would  undoubtedly  have  been  given. 
Even  if  the  course  which  I  have  indicated  would  have  compelled  the  con- 
vention to  re-assemble,  there  would  have  been  no  great  hardships  in  that. 
As  it  is,  they  propose  to  meet  again  in  January.  Jiut  the  convention  did 
not  choose  to  take  this  course.  They  preferred  to  afford  the  people  as 
little  opportunity  as  possible  for  examining  their  work.  They  had  been 
engaged  for  nearly  aj'ear  in  framing  not  a  constitution,  but  a  code  of  laws. 
They  had  gone  into  matters  of  detail  to  an  extent  to  which  no  framers  of  a 
constitution  had  probably  ever  gone  before.  They  had  legislated  on  subjects 
with  which  the  great  majority  of  them  were  entirel}"^  unacquainted.  I  may 
mention  railroads  as  one  of  these  subjects — a  subject  of  vast  importance, 
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and  as  to  which  they  have  friglitfiiUy  blundered.  The  fact  that  their 
theories  on  this  and  otlicr  subjects  were  to  be  embodied  in  a  practically 
unalterable  constitution,  instead  of  in  statutes  which  could  be  repealed  as 
easily  as  they  were  enacted,  imperatively  demanded  that  full  and  ample 
opportunity  should  be  given  to  tlie  people  for  deliberate  consideration 
before  they  finally  committed  themselves  eitlier  for  or  against  the  pro- 
posed constitution.  The  majority  of  the  convention  preferred,  however, 
not  to  alford  any  such  opportunity.  Tlie  convention  of  1837-8,  after 
agreeing  upon  the  draught  of  a  constitution,  adjourned  in  the  mouth  of 
February,  and  the  election  at  which  the  people  ratified  their  work,  al- 
though by  a  trifling  niajorit}',  was  not  held  until  the  following  October. 
The  constitution  which  they  framed  was  simplicity  itself,  in  comparison 
with  the  complicated,  inconsistent,  and  unintelligible  work  of  the  present 
convention;  and  yei  the  convention  adjourning  on  the  third  of  NoVeral)er 
fixed  the  sixteenth  day  of  December  for  tlie  election,  thus  leaving  to  the 
people  of  Pennsylvania  barely  six  weeks  for  the  examination  and  discus- 
sion of  a  question  of  such  vital  importance  as  that  involved  in  the  adop- 
tion or  rejection  of  a  constitution.  If  the  election  had  been  postponed 
until  the  spring  or  summer,  the  convention  would  have  had  abundant  op- 
portunity to  secure  any  proper  modification  of  the  election  law,  and  the 
people  would  have  had  an  opportunity  of  jyreparing  themselves  to  vote 
intelligently.  But  the  majority  of  the  convention  did  not  choose  to  per- 
mit their  work  to  be  examined,  scrutinized,  and  discussed.  They  preferi-ed 
to  storm  the  people  with  the  cry  of  reform,  anil  to  silence  opposition  by 
noisy  denunciation.  Haste,  headlong  haste,  was  essential  to  success.  They 
would  not  delay  even  to  ask  for  the  repeal  or  modification  of  a  law  which 
they  denounceil.  They  preferred  to  assume  the  more  than  kingly  preroga- 
tive of  suspending  the  law  in  this  city,  and  enacting  a  special  law  for  an 
election.  In  doing  this  they  have  set  a  precedent,  which  if  sanctioned  by 
this  court  will  be  fraught  with  tlie  most  serious  consequences  to  the  sta- 
bility of  our  institutions.  It  will  invest  the  legislative  department  of  the 
government  with  an  ominous  power — that  department,  too,  which  in  other 
respects  the  convention  endeavored  to  cripple,  embarrass,  and  destroy, 
and  upon  which  many  of  the  members  have  exhausted  the  vocabulary  of 
invectives.  For  if  the  Legislature  can  summon  a  convention  and  confer  the 
power  of  selecting  the  delegates  upon  the  politicians  of  the  State,  and  if 
such  a  convention,  when  assembled,  can  nullify  the  constitution  and  laws 
of  the  commonwealth,  the  Legislature  is  omnipotent.  Let  it  be  remem- 
bered, too,  that  in  this  convention  the  majority  of  the  electors  were  in- 
adequately represented.  Who  will  pretend  to  say  that  the  dexterous 
leo-islative  use  of  some  new  theory  of  election  cannot  result  in  conferring 
upon  the  representatives  of  a  minority,  and  a  small  minority  of  the  peo- 
ple, the  tyrannical  power  which  is  this  day  claimed  to  be  the  prerogative  of 
a  coustitutioual  couveutiou  ? 
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Argument  of  Hon.  George  W.  BIddle. 

I  consider  the  case  now  before  the  court  as  one  of  vast  importance.  I 
believe  that  on  its  decision  rests  the  settlement  of  the  question,  whether 
the  form  of  government,  the  essential  form  of  government,  under  which 
we  and  our  ancestors  have  heretofore  lived,  is  to  be  preserved.  For 
in  the  conclusions  that  you  shall  reach,  is  necessarily  involved  the 
separate  and  distinct  existence  of  the  three  great  departments  into 
which  we  and  those  who  have  gone  before  us  have  chosen  to  divide  our 
s_ystem  of  government ;  a  system  differing  from  all  ancient  forms  of  re- 
publican government,  and  which,  while  preserving  the  entire  and  absolute 
rights  of  ever}'  individual  in  the  community,  gives  the  freest  and  fullest 
scope  to  the  advance  and  political  development  of  the  whole  commu- 
nity. It  is  a  sj'stem  that  cautiously  and  jealously  keeps  distinct  the 
law-making  power,  the  law-expounding  power,  and  the  law-executing 
power.  The  moment  any  one  of  these  great  political  departments  is 
trenched  upon  and  invaded  by  the  other,  instant  confusion  results  in  the 
working  of  the  whole  political  bod}',  and  unless  adjustment  is  speedily 
made,  disaster  and  ruin  to  the  entire  system  must  ensue. 

I  believe  the  plaintiffs'  bills  as  they  are  framed,  and  I  mean  to  include 
both  of  them,  are  the  first  attempts  ever  made  by  legal  and  judicial  pro- 
ceedings in  the  courts  of  this  country,  to  interfere  with  the  independent 
action  of  a  convention,  called  b}^  the  people  to  remodel  their  form  of 
government.  It  is  a  case  altogether  of  the  first  impression,  to  sustain 
which  no  precedent  can  be  found,  and  against  which  so  far  as  prece- 
dents by  way  of  analogy  shed  light  upon  the  question,  the  action  of 
courts  of  justice  has  been  uniformly  opposed.  This  will  be  again  recurred 
to  more  fully.  Even  on  the  more  restricted  question,  the  right  of  a  court 
to  interfere  with  or  control  the  action  of  election  officers  to  prevent  the 
holding  of  an  election,  no  .precedents  that  deserve  the  name,  can  be 
found  anywhere  ;  and  when  my  learned  opponent,  Mr.  Gowen,  dismisses  the 
consideration  of  this  question,  with  a  wave  of  his  hand,  as  altogether 
fully  established  in  Penns3'lvania,  he  greatly  mistakes,  in  my  opinion,  the 
effect  of  the  cases  to  which  he  has  referred.  In  Page  v.  Allen,  8  P.  F. 
Smith,  338,  no  such  point  was  ruled.  In  Patterson  v.  Barlow,  10  P.  F. 
Smith,  54,  no  wish  was  expressed,  nor  was  any  attempt  made  to  restrain 
election  officers  from  holding  and  conducting  an  election.  In  both  these 
cases,  the  proceedings  were  against  the  councils,  the  city  commissioners,  the 
board  of  aldermen,  the  fiscal  oflf^icers  of  the  city,  and  no  others.  Before  I 
sit  down,  I  shall  have  occasion  to  refer  to  a  recent  case  in  which  an  at- 
tempt like  the  present  one,  in  its  more  restricted  character,  was  made  and 
signally  rebuked.  So  far  as  the  bills  now  before  the  court  ask  to  re- 
strain the  city  commissioners,  there  is  a  similarity  between  them  and  the 
proceedings  in  the  two  cases  which  I  have  just  mentioned.  So  far  as 
they  seek  to  restrain  the  commissioners  appointed  by  the  constitutional 
convention  from  discharging  the  duties  imposed  upon  them,  there  is  not 
the  slightest  resemblance  between  them. 

May  it  please  3'our  honors,  I  shall  most  respectfully  but  earnestly  con- 
tend that  this  court  has  no  jurisdiction  at  all  in  the  premises.  It  cannot, 
in  the  way  in  which  it  is  asked  to  do,  come  between  the  chosen  organ  of 
the  people  for  the  special  and  extraordinary  work  of  refraraing  their  con- 
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stitution,  and  the  people  tbeinsclves,  to  whom  the  work  is  about  to  he  sub- 
mitted by  the  organ  thus  specially  selected.  No  court  has  power  to  do 
this,  and  the  attempt  to  use  the  ordinary  machinery  of  judicial  process  to 
effect  such  a  purpose,  would  be  a  usurpation.  In  saying  this,  I  do  but 
repeat  the  language  of  judicial  decisions  found  everywiiere  in  the  reposi- 
tories of  the  law  throughout  the  land,  and  especially  in  the  reports  of  our 
own  decisions.  We  find  early  and  we  find  late,  in  the  expressions  of  ju- 
dicial opinion  on  this  subject,  an  anxious  desire,  a  seemly  desire,  on  the 
l)art  of  the  judiciary,  not  to  be  dragged  into  the  vortex  of  political  con- 
troversy, much  less  to  be  found  arrayed  against  co-equal  departments  of 
the  government,  in  an  attempt  to  restrain  their  political  action  by  positive 
interference.  One  of  the  latest  expressions  of  this  anxious  care  is  to  be 
found  in  the  language  of  the  present  chief  justice,  in  the  case  of  Patterson 
V.  Barlow,  in  thebeginuing  of  the  opinion.  It  is  to  be  read  on  page  14  of 
10  r.  F.  Smith.  All  that  is  there  said  applies  with  infinitely  greater  force 
to  the  case  in  hand  ;  for  all  that  was  sought  to  ]»e  attained  in  that  case 
was  to  prevent  the  expenditure  of  mone}'  in  furtherance  of  an  act  of 
Assembly  which  was  asserted  to  be  unconstitutional  in  its  operation. 
Here  the  etlbrt  is  to  arrest  the  action  of  a  body  necessaril}^  superior,  from 
its  essential  nature  and  its  functions,  to  any  of  the  ordinary  departments 
of  the  government,  which  owes  its  existence  and  its  organization  to  a  desire 
on  the  part  of  tlie  people,  to  alter  and  amend  the  fundamental  law  upon 
which  the  government  itself  reposes.  Accordingly,  no  case  is  anywhere 
to  be  met  with  in  which  the  power  of  a  court  of  justice  to  interfere  with 
or  control  the  action  of  a  convention  is  even  asserted,  much  less  judicially 
decided.  There  are,  as  I  said  before,  analogies  to  be  found  in  tlie  course 
pursued  l\y  courts  of  justice  when  asked  to  interfere  with  the  action  of  other 
departments  of  the  government,  which  point  the  other  way,  and  these  may 
to  some  extent  assist  us. 

In  Miles  V.  Bratlford,  22d  Maryland  Reports,  183,  the  case  presented  was 
as  follows  :  The  people  of  the  State  of  Maryland  having  called  a  convention 
during  our  recent  civil  war,  to  reform  the  evijs  supposed  to  be  existing  in 
the  constitution  under  which  they  were  living,  this  convention  framed  and 
submitted  to  the  people  an  amended  constitution.  But  instead  of  sub- 
mitting it  to  be  passed  upon  by  the  electors  who  were  qualified  to  vote 
under  the  existing  constitution,  following  the  spirit,  but  not  the  enacting 
words  of  an  act  of  Assembl}^  under  wliich  the  convention  was  organized, 
the  convention  required  that  before  any  voter  should  be  permitted  to  vote 
upon  the  question  of  adopting  or  rejecting  the  new  constitution,  he  should 
take  an  oath,  which  declared,  in  substance,  that  he  had  neither  aided,  nor 
entertained  symjiathy  with,  the  Confederate  government  of  the  Southern 
States.  A  Mr.  Miles,  of  Baltimore,  offered  to  vote,  and  being  challenged, 
refused  to  take  the  oath  required,  an  oath  differing  in  its  terms  from  that 
required  by  the  act  of  Assembly  to  which  I  have  just  referred.  Ilis  vote 
was  not  received,  but  was  placed  by  the  election  otllcers  in  a  box  in  which 
all  rejected  votes  were  deposited,  and  the  election  proceeded.  The  election 
returns  having  been  transmitted,  under  the  law,  to  the  governor,  in  order 
that  the  result  might  be  ascertained  and  proclaimed,  Mr.  JNliles  presented 
his  petition  for  a  mandamus  to  compel  the  governor  to  count  his  vote,  to- 
gether with  other  votes  similarl}'  rejected,  alleging  that  if  these  rejected 
votes  were  counted,  the  residt  would  be  changed,  and  the  new  constitution 
be  rejected.  The  court  to  which  the  application  was  made  refused  the 
mandamus,  and  an  appefil  was  taken  to  the  Court  of  Erroi'S.     The  governor 
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difl  not  appear  by  counsel,  but  members  of  tlie  bar,  as  amici  curise,  con- 
tended that  the  court  had  no  jurisdiction  of  the  cause.  The  court  of 
appeals  refused  to  allow  the  mandamus,  on  the  ground  that  they  had  no 
power  to  interfere  with  the  political  action  of  the  executive,  himself  a  co- 
ordinate department  of  the  goverment.  A  stronger  case  than  this  it  would 
be  hard  to  imagine.  If  I  recollect  aright  what  Mr.  Gowen  said,  when  re- 
ferring in  his  argument,  incidentalh',  to  the  action  of  this  Maryland  con- 
vention, he  spoke  of  it,  and  perhaps  correctly,  as  one  of  those  unwarrantable 
usurpations  on  the  part  of  the  convention,  which  shocked  the  sense  of  justice 
of  the  whole  community  ;  for  the  convention  changed  the  qualifications  of 
the  voters  who  were  to  pass  upon  its  work.  Yet  the  court  declared  itself 
powerless  to  interfere,  on  the  ground  of  want  of  jurisdiction  over  the  case. 
Turn  now  to  the  case  in  4  Wallace,  475,  The  State  of  Mississippi  v. 
Andrew  Johnson,  then  President  of  the  United  States,  in  Avhich  an  at- 
tempt was  made  to  test,  by  this  extraordinary  means,  the  validity  of  the 
laws  known  as  the  reconstruction  laws.  Mr.  Johnson,  it  is  well  known, 
had  vetoed  tliese  laws,  which  required  the  whole  bod^y  of  the  Southern 
Slates  to  be  brought  directly  under  the  government  of  the  heads  of  five 
military  departments.  He  had  vetoed  them  upon  the  ground  of  un- 
constiUitionality  ;  but  afterwards.  Congress  having  passed  them  over 
his  veto,  he  attempted  in  good  faith  to  carry  them  out,  and  was  aljont 
to  appoint  a  major  general  for  the  department  of  JNlississippi,  when  a  bill 
in  equity  Avas  filed  in  the  Supreme  Court  of  the  United  States,  presenting, 
as  it  did,  the  question  of  the  constitutionalit}'  of  the  law,  and  pra3-ing  for 
an  injunction  against  the  Tresident  to  prevent  the  apjjointment.  The 
question  was  argued  most  elaborately,  and  certainly  with  very  considerable 
ability,  by  Hon.  Robert  J.  Walker  and  Judge  Sharkey  in  favor  of  the 
prayer  of  the  bill,  and  by  Mr.  Stanbery,  the  Attorney  Geneial  of  tiie 
United  States  against  it  ;  and  the  court  refused  to  allow  the  bill  to  be  filed. 
The  court  not  only  disregarded  its  prayer,  but  refused  to  allow  the  bill  to 
be  filed,  on  the  ground  that  they  could  not  be  asked  in  this  wa}^  to  arrest 
the  action  of  an  intlejjendent  department  of  the  government  co-ordinate 
with  Itself.  In  pronouncing  its  decision,  the  court  said  that  "had  it  been 
supposed  that  it  would  in  any  case  interpose,  by  injunction,  to  prevent  the 
execution  of  an  unconstitutional  act  of  Congress,  it  can  hardly  be  doubted 
that  applications  with  that  object  would  have  been  heretofore  addressed 
to  it ;"  for,  though  "occasions  have  not  been  wanting,  it  was  admitted  in 
the  argument  that  the  application  now  made  is  without  a  precetient."  And 
a  striking  analogy  was  presented,  when  the  court  said,  "  it  will  hardly  be 
contended  that  Courts  [misprinted,  in  the  opinion,  Congress']  can  interpose 
in  any  case  to  restrain  the  enactment  of  an  unconstitutional  law  ;  and  yet 
how  can  the  right  to  judicial  interposition  to  prevent  such  an  enactment, 
when  the  purpose  is  evident  and  the  execution  of  that  purpose  certain, 
be  distinguished,  in  principle,  from  the  right  to  such  interposition,  against 
the  execution  of  such  a  law  by  the  President  ?  " 

•  Take  in  this  connection  the  instance  given  by  my  learned  opponent,  Mr. 
Gowen,  of  the  opinion  given  by  the  judges  of  the  State  of  New  York 
ui)on  the  powers  of  one  of  their  conventions.  Being  required  to  express 
their  opinion,  they  gave  it, — in  this  aspect  of  the  case  it  is  quite  inditler- 
ent  whether  you  agree  with  the  opinion  or  not, — yet  alter  the  opinion  was 
so  given  by  these  judges  in  a  certain  way,  the  Legislature  proceeded  with 
the  election,  which  the  judges  had  said  would  be  illegally  held,  and  the 
people  accepted  the  result.     But  could  it  have  been  dreamed  of,  could  it 
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have  entered  into  the  imagination  of  any  man  in  the  State  of  Xew  York 
that  these  judaes  could  have  been  applied  to  for  a  writ  of  injunction  to 
prevent  the  election  under  the  law  wliich  the  Legislature  had  passed,  in 
defiance  of  the  expressed  opinion  of  the  judges  ? 

It  is  reserved  for  the  present  time  and  for  the  present  applicants,  who 
think  it  well,  through  their  counsel,  to  sneer  at  the  most  competent  sources 
of  political  information,  to  attempt  to  brush  away  these  authorities  as  of  no 
value.  I  am  not  therefore  surprised  that  these  gentlemen  should  bring 
into  court  copies  of  Jameson's  Law  of  Conventions,  as  the  brief  of  their 
case,  following  the  line  of  discussion  which  is  there  marked  out, — a  theo- 
retical view,  unsustained,  as  the  author  himself  is  forced  to  admit,  by  the 
precedents  which  the  course  of  procedure  of  these  bodies  supplies,  or  by 
any  respectable  judicial  authority.  The  whole  course  of  our  own  political 
history  is  at  variance  with  such  a  view;  and  we  are  at  this  moment  living 
under  a  constitution,  that  of  1790,  as  amended  in  1838,  in  which  the  lar- 
gest exercise  of  powers  by  a  convention  was  exhibited  which  it  is  possi- 
ble to  find,  and  which  refutes  in  the  most  direct  and  strongest  manner,  the 
■whole  scope  of  the  argument  now  presented  with  so  much  confidence.  I 
am  not  surprised,  therefore,  that  those  by  whom  this  view  of  Mr.  Jame- 
son's is  adopted,  should  speak  as  they  do  of  the  great  founders  of  the  gov- 
ernments of  our  country.  But  I  do  not  wish  to  anticipate.  I  wish  to  con- 
fine myself  at  present  to  the  discussion  of  this  one  question.  Before  I 
come  to  consider  more  closely  the  absolute  difference  between  Page  v. 
Allen  and  the  present  case,  I  desire,  however,  to  speak  a  little  in  reference 
to  the  convention  itself  The  gentleman  who  opened  the  argument  for  the 
plaintitls  indulged  in  a  great  deal  of  rhetorical  abuse  of  those  who  are  not 
exactly  parties  before  this  court — the  members  of  the  constitutional  con- 
vention. I  do  not  stand  here,  ma^'  it  please  your  honors,  to  defend  the 
action  of  these  gentlemen.  If  that  action,  in  the  judgment  of  the  people, 
does  not  defend  itself,  it  is  not  worth  defending.  1  do  not  stand  here  to 
claim  extraordinary  merit  for  the  industry  and  integrity  of  those  gentle- 
men, or  claim  that  their  ability  was  greater  than  that  of  133  men  to  be 
found  elsewhere  in  similar  bodies  ;  that  question  is  outside  of  the  present 
discussion.  I  merely  stand  here,  according  to  my  ability,  to  defend  a 
particular  course  of  this  action ;  not  to  say  whether  checks  upon  legisla- 
tion were  wise  or  unwise  ;  whether  corporations  should  properly  be  kept 
within  the  limits  of  their  corporate  creation  ;  whether  restrictions  upon 
railroads  were  properl}'  imposed  or  not ;  I  am  not  speaking  here  for  or 
against  the  views  taken  by  the  majority  of  the  convention  upon  any  of 
these  subjects.  The  discussion  has  no  place  here,  nor  do  I  see  why  it  has 
been  referred  to  at  all.  But  since  reference  has  been  made  to  the  subject, 
this  much  I  will  say,  that  a  more  patient  listening  to  the  avowed  and  ac- 
knowledged advocates  of  those  interests,  on  the  floor  of  that  house,  was 
never  accorded  in  any  body  of  a  similar  character,  than  was  accorded  by 
the  133  men,  more  or  less,  who  composed  the  Constitutional  Convention 
of  this  State.  To  the  advocates  of  those  interests,  the  debates  of  this 
convention  show  the  utmost  forbearance,  when  again  and  again,  when  any 
measure  of  coriection  was  attempted  to  be  applied  to  what  was  supposed 
to  be  an  existing  evil,  the  arguments  pressed  upon  that  body  in  opposi- 
tion to  reform  took  always  the  same  stereotyped  form  and  stereotyped 
phraseology,  that,  "  Everything  is  right ;  no  change  is  desired  ;  every- 
thing is  going  on  swimmingly;  these  interests  are  the  sources  from  which 
all   our   prosperity   is   derived ;    the   people   desire   no   change  in    this, 
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And  you  must  not  interfere  by  any  attempt  at  amendment ;  all  tlint  i?  out- 
side ot"  tlie  province  of  the  convention."  Tliis  is  the  sort  of  thing  we  have 
been  accustomed  to  hear  in  the  convention  for  the  last  nine  months.  But 
it  is  apart  from  this  argument.  It  is  all  outside  of  this  discussion.  The 
Convention  is  not  being  arraigned  at  the  bar  of  this  court  for  the  general 
way  in  which  it  has  discharged  its  duty.  The  sole  question  here,  is 
whether  this  court  can  rightfully  interfere  with  regard  to  a  certain  part  of 
thataftion — with  the  ordinance  of  submission;  all  outside  of  and  beyond 
this  question  is  totally  irrelevant,  and  is  irregularly  thrust  into  the  argu- 
ment for  no  good  purpose. 

I  wish  now  to  say  this:  I  have  used  the  analogy  drawn  from  the  legis- 
lative department ;  I  have  used  the  analogy  drawn  from  the  executive 
department.  1  will  go  a  little  further  before  I  aj^ply  what  I  ha'^e  to  say 
to  the  case  in  hand.  Suppose  this  court,  in  the  solemn  discharge  of  its 
duty,  was  about  to  pronounce  judgment  in  a  cause,  and  an  attempt  was 
made  to  suspend  its  action.  What  would  be  thought  of  this  ?  Of  course, 
the  blow  in  this  case  must  come  either  from  the  Legislature  or  from  the  Ex- 
ecutive. More  than  once  it  has  been  attempted  by  the  Legislature ;  and,  if  I 
recollect  some  of  the  legislation  of  this  commonwealth,  this  court  has  been 
instructed,  and  some  courts  whose  proceedings  are  habitually  judicially 
revised  by  this  court,  have  been  instructed  to  grant  new  trials  in  certain 
eases.  All  such  attempts  have  always  been  resisted,  simply  on  the 
ground  for  which  I  contend  here  to-day  ;  namely,  that  these  departments, 
in  order  to  carry  on  the  system  of  government  under  which  we  are  living, 
must  be  kept  distinct  and  separate. 

You  have  said,  in  effect,  as  we  cannot  sit  here  to  arrest  the  regular 
transmission  of  a  bill  from  one  department  of  the  government  to  another ;  as 
we  cannot  arrest  the  action  of  the  executive  when  in  the  discharge  of  his 
functions,  so,  neither  can  those  bodies,  or  either  of  them,  interfere  by 
their  mandates  to  arrest  the  legitimate  action  of  courts  of  justice.  This 
attempt  at  interference  with  the  action  of  any  of  these  departments,  while 
in  process  of  exercising  their  functions,  is  entirely  unknown  to  the  sys- 
tem of  government  under  which  we  live.  After  the  action  of  any  of  these 
bodies  has  taken  place,  there  are  many  modes  to  which  resort  can  be 
legitimately  had,  if  that  action  proves  distasteful  to  the  people.  But  to 
interfere  while  it  is  inchoate,  while  it  is  in  transmission  from  one  body  to 
the  other,  has  never  once  been  dreamed  of,  except  in  a  single  case,  which 
I  will  cite  directly,  where  the  etibrt  was  immediately  repelled. 

What  is  the  question  before  the  court  ?  Here  is  a  body — and  I  will 
not  speak  at  this  time  of  the  ampleness  of  its  powers,  I  will  reserve  what 
1  have  to  say  on  that  subject  for  another  head  of  my  argument — here  is 
a  body  which  is  called  together  by  the  people  to  amend  its  constitution. 
Whether  its  delegates  were  elected  according  to  one  principle  or  anotlier 
principle  of  selection,  is  really  no  part  of  this  case.  They  are  the  dele- 
gates chosen  in  a  legal  way  by  the  people,  and  they  are  doing,  and  have 
been,  for  a  considerable  time  past,  attempting  to  do,  that  which  they  were 
called  together  to  perform.  In  the  regular  course  of  discharging  tliis 
duty,  they  are  called  upon  to  ascertain  the  sense  of  the  people  upon  their 
work, — they  desire  to  submit  the  results  of  their  action  to  the  people  them- 
selves. Is  it  possible  that  their  action  in  this  respect  can  be  interfered 
with  ?  Be  it  that  what  they  do  is,  as  it  is  alleged  to  be,  revolutionary, 
despotic,  absolute,  and  is  aptly  characterized  by  all  the  epithets  with 
which  these  bills  are  stuffed  ?     Be  it  that  the  convention  has  been  at- 
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munity ?  Surely  the  convention  has,  in  some  yvn.y,  a  right  to  ascertain 
from  "the  people  whetiier  they  will  ratify  or  disown  the  work  that  has 
been  prepared!  And  I  say  that  the  case  is  a  perfect"  analogy  to  the 
case  of  a  Legislature  having  passed,  if  you  please,  the  most  unconstitu- 
tional law  that  was  ever  framed  by  that  body,  and  the  bill  being  on  its 
transmission  to  the  executive  to  receive  ratification  from  that  quarter, 
when  a  court  is  asked  to  prevent  this  transmission  by  injunction.  This, 
admittedly,  cannot  be  done  ;  for,  until  it  has  gone  through  all  the  forms 
required,  and  received  all  the  i-equisite  sanctions,  it  is  merely  a  bill,  and 
no  legislative  enactment.  Then,  and  only  then,  after  it  is  in  form  a  law, 
can  it  be  noticed  by  the  judiciaiy  department;  and  only  when,  in  the 
regular  course  of  legal  controversy,  it  comes  before  a  court  for  judicial 
construction  can  its  legality  be  considered.  The  proposition  is  too 
plain  for  discussion,  and  I  leave  it. 

Let  me  take  an  analogy  whicli  is  more  striking,  though  certainly  in  my  ap- 
prehension not  more  direct  or  stronger  than  that  which  I  have  just  presented. 
Take  the  case  of  a  large  class  of  legislative  enactments,  in  which,  after  the 
Legislature  expresses  an  opinion  of  a  certain  kind,  tliey  suspend  the  opera- 
tion of  the  law  until  something  is  done  by  the  people  in  regard  to  it. 
Take  the  case  of  those  laws  called  Local  Option  laws,  and  in  a  word,  you 
have  what  I  desire  to  refer  to.  They  are  not  to  go  into  operation  until 
the  whole  people,  or  particular  portions  of  the  people  supposed  to  be 
specially  affected  by  them,  shall  do  something  atlirmatively  in  regard  to 
them.  Here  the  Legislature  in  both  of  its  branches  has  actetl.  The 
Governor  has  added  his  constitutional  sanction  ;  and  you  may  truly  say 
that  notliing  remains  to  be  done  by  the  Legislature.  Could  this 
court  entertain  a  bill  which  had  for  its  object  to  prevent  the  submission  of 
one  of  these  laws  to  the  body  to  which  it  was  directed  to  be  submitted  by 
the  Legislature,  on  the  ground  that  its  provisions  were  unconstitutional  and 
utterly  illegal  ?  Who  ever  heard  of  such  a  thing  being  attempted,  and  yet 
where  is  the  difference  between  that  case  and  this  ? 

But  something  like  this  was  once  attempted  in  the  case  of  Smith  v. 
McCarthy,  6  P.  F.  Smith,  p.  359,  in  which  a  law  providing  for  the  consolida- 
tion of  the  city  of  Pittsburg  and  the  surrounding  districts,  and  requiring 
that  an  election  to  ascertain  the  sense  of  the  communities  to  be  affected  by 
the  legislation  should  be  held,  was  framed  l\y  the  Legislature.  A  citizen 
who  supposed  his  interests  were  injuriously  affected,  filed  a  bill  to  restrain 
an  election  about  to  be  held,  and  this  court  unanimously  refused  to  permit 
this  to  be  done,  on  the  ground  that  it  would  be  unprecedented.  The 
learned  chief  justice  (Thompson)  spoke  of  it  as  somewhat  novel  to  ask  the 
interference  of  the  court  to  prevent  what  we  are  accustomed  to  regard  as 
only  triable  in  some  of  the  modes  provided  for  trying  the  result  of  an  elec- 
tion b}'  the  people,  viz.,  either  bj-  contesting  the  election  before  the  proper 
tribunals,  or  testing  the  right  of  the  officei's  elected,  by  quo  warranto. 

Let  me  notice,  before  I  pass  from  this  point  of  jurisdiction,  the  cases  of 
Page  V.  Allen  and  of  Patterson  v.  Barlow.  These  cases  were  bills  in 
equity,  tiled  to  contest  the  constitutionality^  of  the  acts  known  as  the 
Registry  Laws,  applicable  to  the  city  of  Philadelphia,  after  they  had 
had  full  vitality  breathed  into  them,  and  there  was  nothing  left  so  far 
as  the  legislative  department  of  the  State  was  concerned,  which  could  be 
done.  The  bills  had  passed  both  Houses,  and  received  the  approval  of  the 
governor.     They  were  laws.     There  was  no  submission  to  the  people  re- 
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quired,  and  there  Avas  notliing  left  incomplete.  The  act  was  jnst  like  any 
other  act,  which,  affecting  citlier  really  or  in  a  sup})Osed  sense,  the  interests 
of  the  citizen,  came  in  a  regular  wa}'  before  the  court  for  consideration. 
It  is  quite  true  that  in  the  case  in  8tli  P.  F.  Smith,  the  court  injoincd, — by 
a  majority  of  one, — the  action  of  the  councils,  city  commissioners  and  other 
officers.  In  the  case  of  Patterson  v.  Barlow,  which  followed  a  3-ear  after- 
wards, and  which  is  found  in  10  P.  P.  Smith,  p.  54,  the  same  question 
came  up  and  undoubtedly  the  same  judge  (Sharswood)  who  presided  at 
Nisi  Prius,  following  tlie  precedent  of  Page  v.  Allen,  granted  an  injunc- 
tion, because  the  registry  law  with  which  Philadelphia  is  now  affilcted, 
contained  many  provisions  which  in  his  judgment  were  illegal  and  un- 
constitutional burdens  upon  the  voters  of  Phihadelphia.  The  case  came 
by  appeal,  in  the  month  of  July,  1869,  before  the  whole  court,  when  more 
weiglit  is  to  be  attributed  to  their  decision  than  now  when  tliey  aremerely 
sitting  as  a  court  of  Nisi  Prius.  The  present  chief  justice,  not  by  any 
means  in  the  way  in  Avhich  Mr.  Gowen  supposed  he  had  done,  but 
weightil3%  gravely,  entertaining  as  he  says  in  one  of  the  phrases  used  by 
him,  "more  than  a  doubt  upon  the  subject"  discussed  the  question  of 
jurisdiction,  and  believed  that  it  could  not  properly  be  entertained.  But 
l)ecause  the  court  was  merely  undoing  what  in  their  apprehension  had 
been  done  wrongly,  it  took  cognizance  of  the  case,  and  reviewing  all  the 
reasons  which  were  urged  against  the  constitutionalit}^  of  the  act,  dis- 
missed the  bills.  No  one  can  read  page  74  of  10th  P.  P.  Smith,  without 
feeling  most  deeply  impressed  with  the  wisdom  of  the  remarks  there  made, 
where  the  learned  judge,  pronouncing  the  judgment  of  the  court,  sa^'s: 
"  If  this  sort  of  jurisdiction  is  to  be  entertained  on  the  very  eve  of  hold- 
ing an  election,  the  whole  machinerj-  by  wliich  the  people  are  to  speak 
their  will  on  any  given  subject  may  be  deranged,  and  that  right  " — not 
that  i^rtvilege  but  that  right — "denied  them."  No  man  that  reads  these 
words  can  avoid  feeling  tlieir  powerful  application  to  the  case  now  in  hand  ; 
because  I  respectfully  submit,  as  I  shall  have  to  do  a  little  more  at  length 
when  I  come  to  speak  of  the  act  of  1872,  that  if  your  honors  arrest  the 
act  of  these  five  commissioners,  you  prevent  absolutely  the  sul)mission  to 
the  peoi)le  of  this  document  called  tlie  new  constitution  of  the  State  of 
I'ennsylvania. 

Again,  the  Supreme  Court  of  the  United  States,  in  the  cases  of  Luther 
V.  Borden,  7  Howard,  1,  and  Martin  v.  Mott,  in  12th  Wheaton,  19,  speak  of 
their  utter  judicial  incapacity  to  deal  witli  this  class  of  subjects.  In  Lutiier 
V.  Borden  the  case  was  decided  on  the  ground  that  courts  must  respect 
the  powers  that  be.  That  which  is  recognized  as  the  government  is  the 
government,  and  must  be  so  always.  The  courts  have  no  other  mode  of 
dealing  with  the  case.  After  a  law  is  passed  you  may  inquire  into  its 
constitutionality,  as  they  did  in  the  case  as  to  whetiier  Miciiigan  was  a 
State  or  territory  at  a  given  time,  which  does  not  touch  the  principle  of 
the  cases  to  which  I  have  referred.  But,  when  it  is  a  case  of  the  power  of  a 
■  co-equal  part  of  the  body  politic,  you  cannot  inquire.  Here  tlie  secretary 
of  the  commonwealth  has  recognized  this  ordinance  by  publishing  it. 
You  cannot  shut  your  eyes  to  this  fact.  It  is  a  part  of  the  history  of 
the  day.  He  has  recognized  the  ordinance,  and  in  his  i)ublication  of 
the  constitution  annexes  tlie  ordinance  to  it.  The  sheriff  of  this  county 
has  recognized  the  ordinance,  and  is  going  on  in  the  discharge  of  his 
duty,  acting  under  it;  and  the  sheriffs  in  every  county  in  the  State 
are  acting  under  the   same   ordinance  of  submission,  and  you  are  now 
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asked  to  arrest  all  these  proceedinfrs,  and  thus  in  effect  defeat  the 
proposed  action  of  tlie  whole  body  of  electors  throughout  the  Common- 
wealth. Go  through  this  book  of  Jameson  on  Constitutional  Conven- 
tions, and  show  me  a  precedent  to  sustain  what  is  asked  here.  I  will 
show  from  that  book  precedents  the  other  wa_v,  again  and  again  and 
again.  Show  me  a  time  when  a  court  was  asked  to  do  what  this  court  is 
asked  to  do  here  to-da}',  and  I  will  show  j-ou  where  the  interference  of 
the  court  was  sternly  refused ;  when  the  door  was  not  even  opened  to 
allow  parties  to  be  heard,  as  in  the  case  of  Mississippi  v.  Johnson  ;  where 
the  court  refused  to  allow  the  bill  even  to  be  filed,  because  it  would  be 
derogatory  to  the  court  to  permit  even  the  discussion  of  such  a  case.  How 
can  it  be  doubted  ?  If  you  had  doubts  in  Patterson  v.  Barlow,  where 
you  yourselves  say  that  you  more  than  doubted,  you  must  have  certain- 
ties now. 

Let  me  speak  for  a  few  moments  here  as  to  the  power  of  the  convention. 
What  is  it  ?  It  is  a  body  certainly  with  extraordinary  powers.  It  is 
created  in  obedience  to  a  supposed  desire  of  the  people  to  remodel  their 
form  of  government,  not  in  a  revolutionary  way,  for  I  differ  altogether 
from  my  learned  friend,  Mr.  Gowen.  I  do  not  read  the  constitution  of  the 
State  as  he  reads  it.  He  tells  us  that  that  most  solemn  and  impressive 
expression  of  the  rights  of  a  free  people  means  simply  that  the  right  of 
revolution  is  recognized.  Had  he  read  that  paragraph  more  carefully,  he 
would  not  have  attempted  to  explain  it  in  the  manner  in  which  he  has  done. 
He  would  have  found  that  it  spoke  of  and  recognized  peace,  safety,  and 
HAPPINESS.  He  seems  to  have  totally  forgotten  this,  and  to  have  substi- 
tuted in  their  place,  war,  insecurity,  and  calamity.  I  cannot  but  regard 
this  as  a  libel  upon  the  founders  of  this  commonwealth,  when  he  under 
takes  to  explain  these  assertions  in  the  declaration  of  rights  as  merely  an 
intimation  to  the  people  that  they  must  exert  tlieir  right  to  alter  their  form 
of  government,  by  a  resort  to  anarchy  and  bloodshed.  Let  me  for  a  moment 
recur  to  the  admirable  words  of  the  2d  section  of  Article  IX.  of  tlie  consti- 
tution, commonly  called  the  Declaration  of  Rights.  We  find  there  written, 
"That  all  power  is  inherent  in  the  people,  and  all  free  governments  are 
founded  on  their  authorit}",  and  instituted  for  their  peace,  safety,  and  happi- 
ness ;  and  for  the  advancement  of  these  ends,  to  wit,  '  their  peace,  safety, 
and  hapi)iness,'  the}^  have  at  all  times  an  unalienable  and  indefeasible 
right  to  alter,  reform,  or  abolish  their  government  in  such  manner  as  they 
may  think  proper."  Strange  invitation  to  war,  and  bloodshed,  and  to  the 
God  of  battles,  when  the  avowed  purpose  for  which  the  people  are  here  told 
they  may  change  their  form  of  government,  is  that  they  may  thereby  in- 
sure their  peace,  safety  and  happiness  1  It  remains  to  the  parties  who 
present  this  extraordinary  litigation  before  the  court,  to  find  out  that  the 
great  founders  of  our  government  were  altogether  in  error,  and  that  they 
meant  by  this  declaration  of  the  rights  of  a  free  people,  to  invite  them  to 
strife,  confusion,  intestine  dissensions,  anarchy,  and  all  the  miseries  that 
flow  i'lom  an  appeal  to  physical  force  for  an  adjustment  of  men's  political 
riglits. 

To  resume.  This  body,  thus  created  for  the  extraordinary  purpose  of 
making  some  change  in  a  peaceful  way,  in  the  form  of  government  which  the 
people  chose  to  consider  as  conducive  to  their  happiness  and  safety,  met. 
I  do  not  claim  a  very  high  degree  of  merit  for  this  convention,  and  there- 
fore I  do  not  intend  to  enter  upon  anything  like  a  laudation  of  its 
members  or  its  work.     I  will  speak  of  it  just  as  of  any  of  the  many  similar 
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bodies  that  have  sat  in  this  countiy,  at  one  time  or  other,  for  the  same 
purposes.  They  were  called  there  by  the  mandate  of  the  people.  This  is 
very  certain.  After  they  had  met,  after  convening  under  the  mandate  of 
the  people,  they  had  a  choice  of  one  of  two  things ;  either  to  pronounce, 
as  was  done  by  many  delegates  in  the  convention  of  ISSV-S,  that 
the  instrument  under  which  we  are  now  living,  and  which  was  amended 
by  the  action  of  that  body,  required  no  alteration,  or  to  make  some  altera- 
tions in  it.  •  They  had  all  the  powers  necessary  for  this  purpose,  and 
neither  more  nor  less.  Whether  these  powers  were  as  great,  as  the  gen- 
tleman who  has  just  spoken  seemed  to  think  the  members  of  the  conven- 
tion claimed  for  themselves,  is  not  very  important  to  stop  to  inquire. 
"Whether  they  had  the  right  to  enact  laws  as  bloody  as  the  Code  of  Draco, 
or  to  abolish  entirely  our  form  of  government,  or  to  do  any  of  the  terrible 
things  which  it  was  supposed  they  claimed  a  right  to  do,  one  thing  is  cer- 
tain, that  they  had  all  the  power  and  all  the  strength  given  to  them  which 
would  enable  them  to  do  their  duty  as  they  swore  they  would  discharge 
it,  with  obedience  to  the  Constitution  of  the  United  States,  and  with  fidelity 
to  the  charge  reposed  in  them  ;  and  that  was  the  only  oath  which  they 
took.     They  took  no  other. 

Such  was  the  body  that  assembled  ;  and  I  think  I  do  not  claim  too  much 
for  it,  when  I  say  that  it  possessed  at  least  the  ordinary  powers,  rights  and 
privileges  of  an  ordinary  Legislature.  Such  a  convention  has  sometimes 
been  called  an  extraordinary  Legislature.  Thus  it  has  been  said  that  the 
people  of  the  ditterent  States  which  compose  our  Union,  have  ordinary 
Legislatures  that  meet  every  year,  and  extraordinary  ones  that  meet  every 
twenty  or  thirty  years.  This  convention  had  at  least,  as  much  dignity, 
as  much  power,  and  as  much  privilege  as  the  Legislature;  and  if  all  that 
I  have  said,  and  endeavored  to  enforce,  applies  to  the  Legislature  as  such, 
at  least  it  has  as  strong  and  as  full  an  application  to  the  extraordinary 
Legislature,  termed  a  Convention.  It  could  not  then  be  arrested  in  its 
action,  in  its  attempts  to  improve,  or,  as  the  gentleman  seems  to  think,  in 
its  efforts  to  deteriorate  the  existing  instrument.  It  had  a  right  to  go  on, 
and  to  endeavor  to  do  thus  much  ;  and  then  it  had  also  the  necessarily  in- 
cluded right  to  present  its  labors  to  the  people. 

JS'ow,  I  have  not  come,  nor  do  I  intend  at  this  time  to  come,  to  a 
discussion  of  what  the  powers  of  this  particular  convention  were.  I  am 
speaking  now  of  conventions  as  we  ordinarily  know  them  ;  and  I  as- 
sert that  he  v?ho  attempts  to  lay  his  hand  upon  the  action  of  such  a  con- 
vention, until  it  has  had  an  opportunity  of  fully  submitting  the  results  of 
its  labors  to  the  body  from  which  it  has  emanated,  commits  a  great  po- 
litical crime ;  because,  in  so  doing  he  directly  invites  that  anarchy,  that 
discord,  that  civil  strife,  which,  of  all  the  calamities  with  whicli  God  has 
ever  visited  a  people,  is  the  greatest.  The  attempt  to  bring  one  of  these 
political  bodies  into  direct  conflict  with  another,  is  the  mostninwise  as  well 
as  the  most  unnatural  act  that  any  man  can  attempt  to  commit ;  and  he 
is  no  true  lover  of  his  country,  who  does  not,  with  his  wliole  strength  and 
might,  set  his  face  resolutel}^  against  every  such  attempt. 

Taking,  therefore,  the  plaintiff's  in  these  bills  at  their  word,  their  prayer 
is  monstrous  ;  because  it  is  a  direct  invitation,  under  the  assertion  of  a 
paltrj-  pecuniary  injury,  to  everything  from  which  the  hearts  of  consider- 
ate men  recoil.  I  do  not  wonder,  therefore,  that  the  learned  judge  who 
sat  here  on  Tuesday  last,  when  the  case  was  first  presented,  said  he  was 
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sorry  it  had  been  bronglit  into  court.  I  do  not  wondor  at  it,  and  I  have 
no  doubt  that  all  of  3'our  honors  share  the  same  feeling. 

I  have  thus  di-scussed,  but  not  with  all  the  fulness  with  which  the  sub- 
ject is  capable  of  being  treated,  for  time  does  not  permit  this,  the  ques- 
tion of  the  jurisdiction  of  the  court  over  the  question  brouijlit  before  it; 
and  I  have  endeavored  to  show  that  the  court  cannot  with  any  propriety  as- 
sume to  question  and  to  adjudicate  the  right  of  the  convention  to  pass 
this  ordinance  of  submission.  If  they  can  do  so,  they  can  defeat  the 
entire  action  of  the  convention  ;  and  in  so  doing  defeat  the  u  nalienable 
and  indefeasible  right  of  the  peoi)le  who  called  the  convention,  to  alter  and 
abolish  their  existing  form  of  government. 

I  pass  now,  and  the  transition  is  not  an  abrupt  one,  to  the  considera- 
tion of  a  question  which  will  necessarily'  partake,  in  its  discussion  to  some 
extent,  of  the  character  and  nature  of  the  argument  which  has  already 
been  presented  : — I  am  about  to  pass  to  an  examination  into  the  powers  of 
this  particular  conventi"n,  and  to  attempt  to  show  from  the  grant  that 
has  been  conferred  upon  it,  irrespectively  of  the  act  of  18T2,  that  what  it 
has  undertaken  to  do,  is  an  absolutely  legitimate  exercise  of  authority. 

Fortunately  for  this  argument,  fortunately  for  those  who  undertake  to 
present  it,  as  well  as  for  those  who  are  called  upon  to  consi'ler  it,  the 
political  history  of  our  own  Commonwealth  furnishes  not  only  full,  but  the 
fullest  lights  by  which  to  examine  and  to  explore  the  whole  subject.  We 
have  precedents  of  the  fullest  kind  upon  every  point  that  has  been,  or  can 
be  raised  in  this  discussion.  We  have  constitutions  submitted  to  the  peo- 
ple ;  we  have  constitutions  adoi)ted  by  conventions  without  submission 
to  the  people;  and  we  have  constitutions  framed  in  total  disregard  of  ex- 
isting constitutions,  and  of  the  very  i)r<)visions  contained  in  them  in  regard 
to  the  calling  of  conventions  for  the  purpose  of  amendment.  We  have 
conventions  limited  in  terms  in  the  discharge  of  their  duties;  and,  in  a 
word,  we  have  in  our  own  history,  almost  every  condition  which  the  in- 
dustry of  the  author  whose  book  has  been  handed  up  to  this  court  as  a 
brief  of  the  argument  on  the  other  side,  has  enabled  him  to  find  in  the 
political  history,  and  in  the  political  action  of  other  States.  We  can, 
therefore,  discuss  from  examples  furnished  from  our  own  State  poity,  al- 
most ever}'  question  which  he  has  undertaken  to  discuss,  starting  from  the 
epoch  when  Pennsylvania  first  took  its  place  among  the  family  of  inde- 
pendent sovereign  States,  after  it  had  sliaken  otf  its  dependence  upon  the 
mother  country.  And  first  we  begin  with  the  constitution  of  1776,  under 
■which  we  lived  for  a  period  of  some  fourteen  years. 

1  shall  say  now  but  little  about  this  Constitution,  desiring  simply  at  this 
time  to  call  attention  to  its  last  section  or  article,  wiiich  is  printed  in  the 
book  which  I  have  handed  up  to  the  court.  This  much,  however,  I  will 
sa}',  that  if  the  court  desire  to  see  it  in  whole,  it  is  to  be  found  in  the  val- 
uable book  referred  to  in  that  citation,  called  the  Conventions  of  1776  and 
171)0.  I  believe  the  book  was  pnjpared  somewhere  about  the  year  1825, 
by  the  lale  (Governor  Shunk,  who  then  held  some  official  position  in  the 
Commonwealth.  I  have  verified  all  these  citations  by  my  own  leading  of 
the  proof  and  they  are  therefore  accurate.  The  page  of  that  book  to 
which  I  refer  is  74.  Ad  that  I  siiall  sa^^  about  that  convention  is  tliis  : 
that  it  was  called  together  by  the  action  of  what  might  be  termed  the  revo- 
lutionary committees.  I  suppose  the  word  "  revolutionary"  will  not  be 
considered   odious,   notwithstanding  what  Mr.  Jameson  has  said  iu  this 
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connection.  By  the  term  revolutionary  committees,  I  mean  tlie  cominit- 
tees  that  were  favorable  to  the  separation  of  this  countr^^  from  Great  Brit- 
ain in  1776.  This  convention  was  brought  about  by  the  action  of  the 
various  revolutionary  committees  of  the  different  counties  in  the  State, 
some  eight  or  ten  in  number,  in  order  to  place  the  government  of  our 
commonwealth  in  conforinity  with  the  great  principles  which  were  about 
to  be  promulgated,  and  which  were  immediately  afterward  promul- 
gated in  the  immortal  instrument  known  as  the  Declaration  of  Indepen- 
dence. 

This  constitution  of  1776,  having  been  adopted  in  this  manner,  con- 
tained in  itself  a  provision  for  its  own  amendment,  first,  by  the  action  of 
a  bod3^  termed  a  Council  of  Censors  ;  next,  by  a  constitutional  convention, 
which  in  a  gi'ven  condition  of  things,  and  with  limited  defined  powers,  the 
Council  of  Censors  was  authorized  to  call  together.  The  Council  of 
Censors  was  to  be  elected  ever}'  seventh  year,  and  was  to  meet  imniedi- 
atel}'  after  their  election.  A  majority  of  the  body  constituted  a  quorum 
in  every  case,  except  as  to  calling  a  covention,  in  which  case,  two-thirds 
of  the  whole  number  of  Censors  were  required  to  agree ;  and  their 
duty  was  to  ascertain  whether  the  constitution  had  been  violated  in  any 
particular,  and  to  call  the  attention  of  the  good  people  of  tlie  common- 
wealth to  such  violations.  They  were  further  empowered  to  call  together 
a  convention  to  meet  within  two  years,  if  there  appeared  to  be  an  abso- 
lute necessity  of  amending  an^^  article  which  should  be  found  defective, 
and  of  suspending  such  as  might  be  thought  not  clearly  expressed,  and 
to  add  such  as  were  necessary  ;  and  all  articles  so  to  be  amended,  with 
the  amendments  proposed,  and  such  as  were  proposed  to  be  added  or  abol- 
ished, were  required  to  be  promulgated  at  least  six  weeks  before  the  daj'' 
appointed  for  the  electioii,  for  the  previous  consideration  of  the  people. 

2s ow,  Avhat  was  the  history  of  that  Constitution  of  1776  ?  What  was 
the  historj'  of  this  provision,  as  to  amendments  contained  in  its  forty- 
seventh  section  ?  That  constitution  lasted  just  foui'teen  j^ears.  It  went 
out  of  existence  in  the  year  1790;  and  the  changes  effected  in  the  form 
of  government  were  organic  and  vital.  That  constitution,  as  all  of  us 
know  who  feel  an  interest  in  the  early  histoiy  of  the  cf»mmonwealtli,  had 
in  it  two  or  three  remarkable  features.  It  had  a  plural  executive  and  a 
single  legislative  chamber,  and  the  judiciary,  which,  in  every  well  regu- 
lated representative  government,  is  placed  upon  a  footing  of  at  least 
equal  independence,  was  in  a  ver3^  infirm  and  unstable  condition.  Tlie 
tenure  of  the  judges  of  the  court  of  last  resort  was  very  short,  ver3'  much 
less  than  the  tenure  under  the  constitution  of  1790,  as  amended  in  1838; 
but  a  third — and  I  take  great  credit  to  the  present  convention  for  this 
change — but  a  third  of  the  term  given  by  the  proposed  constitution  to 
the  judges  of  this  high  tribunal. 

Tiiese  defects  were  found  to  be  intolerable,  and  in  1781,  the  Council  of 
Censors  met.  They  met  twice;  and  although  there  were  two  political 
parties  in  that  body,  which  displa3'ed  great  animosity  to  each  other, — in 
one  thing, — though  their  votes  were  diverse,  their  feelings  and  their  expres- 
sions of  opinion  were  the  same.  Both  parties  admitted  that  change  was 
requisite  ;  how  much,  was  the  question.  Was  it  to  be  organic,  or  was  it 
to  be  merely  bj'  way  of  amendment  to  the  existing  frame  of  government  ? 
The  party  which  was  at  first  in  the  ascendant,  tliought  that  the  constitu- 
tution,  infirm  as  it  seemed  to  be,  might  be  propped  up  and  made  to  per- 
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form  its  work,  aUhou2;h  in  a  Ifime  and  defective  manner.  The  other 
party,  which  ultimately  triumphed,  thought  that  the  only  remedy  was  to 
abolish  tiie  existing  government,  and  to  snl)stitute  something  ditFerent  in 
its  place ;  something  tliat  at  least  would  fulfil  the  requirements  which  the 
great  men  who  founded  tlie  Federal  Constitution  thought  essential,  and 
which  all  wlio  had  considered  the  subject  philosopliically,  thought  no 
representative  government  could  exist  without.  We  have  reason  to  be 
thankful,  that  this  opinion  at  last  prevailed.  And  how  was  this  radical 
change  effected  ?  These  conventions,  which  are  called  committees  by  the 
learned  author,  who  has  been  ^o  freely  cited  on  the  other  side  ;  these 
bodies,  which  in  his  judgment  require  to  be  rei)ressed,  and  not  to  be  cher- 
ished, have  again  and  again  been  mighty  instruments  to  further  the 
political  interests  of  the  people  of  this  country.  Yet  this  convention  that 
met  in  1789,  was  called  together  without  the  people  directly  passing  upon 
the  necessity  of  the  call.  The  sense  of  the  people  upon  this  subject  was 
gatliered  by  conference  with  them,  from  petitions,  from  personal  commu- 
nication— not  by  a  direct  vote  upon  the  question. 

Now,  how  did  the  Legislature  address  itself  to  that  body  after  it  was 
decided  that  it  should  be  called?  In  the  language  of  command  ;  in  the 
language  of  prescri|)tion  ;  in  tlie  language  of  a  superior  to  an  inferior  ? 
In  a  manner  absolutely  the  reverse  of  such  modes  of  communicating  its 
A'iews  to  it.  Follow  me  for  a  few  moments,  while  I  state  to  you  the  lan- 
guage which  was  then  adopted  by  the  Legislature.     It  is  this : 

"  Besolred,  That  in  the  opinion  of  this  House,  it  is  expedient  and  proper, 
etc."  "Eei<olved,  That  in  the  opinion  of  this  House,  the  convention  being 
chosen,  it  would  be  expedient,  just  and  reasonable  that  they  should  publish 
their  amendments  and  alterations  for  the  consideration  of  this  people,  and 
adjourn  at  least  four  months  previous  to  confirmation."  That  is  the  lan- 
guage of  the  resolutions  upon  the  suliject  adopted  b}' the  Legislature  at 
that  time.     The  other  resolutions  are  merel}'  formal. 

These  resolves  are  cautiously  guarded  and  carefully  expressed  ;  they 
convey  nothing  like  a  mandate,  but  simply  suggest  the  expediency  and 
reasonableness  and  justice  of  a  course  which  mav  be  adopted,  by  which 
the  convention  may  bring  their  proceedings  before  the  people  for 
its  information  before  the  new  constitution  is  proclaimed.  This  lan- 
guage, so  cautious,  so  guarded,  so  reasonal)le,  met,  however,  the  dis- 
approval of  one  of  tlie  greatest  lawyers  of  the  day,  because  it  seemed, 
in  his  judgment,  to  imply  something  lilvc  restriction  over  the  body 
which  was  to  be  called.  They  were  disapproved  by  William  Lewis,  a 
great  master  of  the  principles  of  jurisprudence,  a  great  lawyer,  a  great 
man,  a  member  of  the  old  Federal  party,  conservative  to  the  last  degree, 
who  held  the  opposite  political  opinions  in  something  more  than  ordi- 
nary distrust.  He  expressed  his  dissent  from  this  reasoual)le  intimation 
of  tlie  Legislature  to  the  convention,  because,  to  use  his  own  language, 
"  when  the  convention  meet  they  will  look  to  the  source  of  their  author- 
ity for  instructions  and  recommendation,  both  as  to  adjournment  and 
as  to  other  matters,  and  act  with  a  prudent  discretion  therein  ;  and  is  that 
discretion  to  be  biassed  by  any  supposed  opinion  of  this  house?  I  dissent 
from  the  resolution  as  being  calculated  to  intrench  on  the  rights  of  the 
people,  and  on  tlie  free  deliberation  of  their  rights  in  convention,  and  have 
recorded  my  reasons  in  justification  of  my  conduct." 

Now,  whom  did  he  refer  to  ?     Whom  could  he  have  referred  to  ?    There 
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was  but  one  house,  and  when  he  spoke  of  the  source  of  authority,  did  he 
not  refer  to  the  people  who  were  about  electing  the  delegates  to  the  con- 
vention ?  If  he  did  not,  his  words  were  meaningless.  But  what  did  that 
convention  do  ?  It  overthrew,  from  turret  to  foundation-stone,  the  existing 
constitution,  and  left  scarcely  one  stone  lying  upon  another  to  tell  the  story 
of  tlie  past.  It  was  a  ^'  root  and  brancJV  couYention.  It  carefully  separated 
and  divided  the  government  into  three  distinct,  co-equal  departments.  It 
made  a  dual  house  and  a  single  executive.  It  placed  the  judiciary  where  I, 
for  one,  shall  always  contend  that  it  ought  to  be,  on  the  footing  of  a  good 
behavior  tenure,  and  nothing  else.  It  gave  the  executive — making  him  re- 
sponsible for  the  exercise  of  this  power — the  most  liberal  power  of  ap- 
pointment to  office.  It  modelled  the  constitution  of  this  commonwealth 
upon  the  Federal  Constitution,  which  had  just  been  adopted.  Under  this 
constitution  we  are  living  at  this  day.  We  are  not  living  under  any  con- 
stitution of  1838.  We  are  living  under  the  constitution  of  1790,  as  amended 
in  1838 

Chief  Justice  Agnew — The  schedule  is,  perhaps,  the  best  authority  on 
that  sul)ject — the  amendments  of  1837  and  1838,  which  say  that  the  consti- 
tution of  1790  shall,  in  all  its  articles — 1  do  not  remember  the  exact  ex- 
pression— remain  as  heretofore,  and  be  interpreted  as  heretofore. 

Mr.  BiDDLE — Certainly  there  is  no  doubt  of  that  political  fact. 

Chief  Justice  Agnew. — But  I  think  you  are  a  little  in  error  in  saying 
that  we  as  a  court,  hold  our  office  under  that  constitution  ;  it  has  been 
changed  twice,  both  in  regard  to  its  tenure  of  office,  and  the  power  by 
whicli  its  members  are  appointed  or  chosen. 

Mr.  BiDDLE. — I  did  not  mean  to  state  that  you  are  a  court,  constituted 
as  the  constitution  of  1790  constituted  the  court;  but  that  you  sit  upon 
the  bench  to  administer  justice,  under  the  constitution  of  1790.  That  is 
what  I  meant,  and  tliat  is  what  I  conceive  to  be  strictly  accurate. 

I  have  shown  what  they  did — it  is  a  matter  of  history.  This  con- 
vention, described  by  Mr.  Jameson  as  revolutionary  in  its  character, 
and  as  dangerous  as  a  precedent,  the  good  people  of  Pennsylvania, 
despite  these  doubts  and  these  censures,  have  cherished  now  for  a  period 
of  nearly  a  century.  They  have  never  entertained  the  doubt  which  the 
learned  author  of  this  book  entertained,  and  they  have  not  regarded  it  as 
illegitimate  in  its  birth,  and  brought  into  the  family  of  constitutional 
governments  by  adoption.  They  have  looked  upon  it,  and  they  continue 
to  look  upon  it,  as  the  legal  offspring  of  the  desires  of  the  people,  con- 
stitutionally expressed  through  the  medium  of  those  to  whom  the  task 
was  specially  intrusted  by  the  action  of  the  people.  It  is  an  embodiment, 
in  its  true  sense,  of  what  is  known  as  popular  sovereignt3\  Did  this  con- 
vention of  1790  submit  its  work  to  the  people?  No  !  True,  they  did  ad- 
journ for  a  period  of  several  months,  that  a  draft  of  their  work  might  be 
laid  before  the  people  for  consideration.  In  the  sense  of  laying  it  before 
the  people  to  be  considered,  and  in  an  honest,  anxious  desire  to  receive 
thankfully  from  evei-y  proper  source  suggestions  and  criticisms,  they  did 
submit  it  to  the  people.  But  not  otherwise.  Nor  did  they  regard  the  work 
as  complete  after  they  had  so  submitted  it  to  the  people.  The}'  met 
again  in  August,  1790,  (they  had  adjourned  in  February,)  and  they  made 
several  changes  in  their  draft.  They  changed  the  instrument  essentially 
after  they  re-assembled,  and  then,  without  any  re-submission,  they  enacted 
it  into  a  valid  constitution.  So  much  was  this  the  case,  that  although 
the  author  of  the  work  so  often  referred  to  has  struggled  hard  to  prove 
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that  this  was  an  instance  of  popular  submission,  he  wns  finally  obliged  to 
admit  that  the  work  was,  in  his  opinion,  irregular  in  its  adoption.  But 
the  whole  power  given  to  that  body,  if  not  derived  from  tlie  people,  was 
contained  in  those  few  words  which  are  found  in  the  resolution  of  the 
Legislature,  which  I  am  now  about  to  read. 

"  Besolved,  That  it  is  expedient  to  choose  a  convention,  for  the  purpose 
of  reviewing,  and,  if  they  see  occasion,  altering  and  amending  the  con- 
stitution of  this  State.'' 

I  will  show  you  that  two  of  these  words  are  used  by  the  Legislature,  in 
relation  to  this  present  constitution,  namely,  "  amending  "  and  "  revising.'' 
One  need  scarcely  go  any  further.     The  argument  runs  somewhat  thus: 
When  I  say  that  the  convention  of  1872  was  called  with  the  same  absence 
of  limitation  as  the  convention  of  1789,   I  desire  to  assert,  that   the  Leg- 
islature of  1871,  imposed  no  further  or  greater  restrictions  upon  the  con- 
vention which  the  people  were  to  call  into  existence  by  their  votes,  than 
were  imposed  on  the  body  which  mot  in  1789,  and  finished  its  work  in  1790. 
If  this  assertion  be  correct,  then  the  body  which  met  in  1872,  and  finished 
its  work  in  1873,  is   in  all  respects  the  equal  in  power  of  the  body  which 
was  called  into  existence  in  1789,  and  may  perform  the  same  functions  as 
that  body.     But  we  have  a  large  amount  of  ligiit  draw^n  from  the  inter- 
mediate history  of  the  convention  of  1837-8,  which,  when  brought  to  bear 
upon  the  subject,  illuminates  it  with  such  power,  that  it  is  impossible  to 
misread  or  misunderstand  the  teachings  which  are  laid  before  us.      The 
constitution  of  1790,  after  a  time,  proved  distasteful  to  a  very  considerable 
body  of  the  people.     Such  was  its  fate.     But  let  not  that  be  urged  as  a 
reproach  against  the  people,  which  is  the  highest   and  best  evidence  of 
the  value  of  our  institutions.     This  constitution  became  distasteful,  because 
the  free  people  of  Penns3'lvania,  not  valuing  an}'  institutions  merely  by 
reason  of  the  authoritj'  by  which  they  were  created,  thought  that  they  saw 
how  improvement  might  be  introduced  into  it,  in  many  essential  respects. 
And  so  thinking,  they  resolved  to  introduce  these  improvements.     And 
in  mj'  judgment,  the}''  resolved  wisely.     They  asserted  their  indefeasible 
right,  to  have  the  government  altered  to  meet  their  Avishes.     And  w^hen 
the  time  comes,  if   it  ever  should,  that  the  people  of  this    State   show 
themselves  sluggish  and  inert  in  public  affairs,  relying  on  and  believing 
in  the  past,  simply  because  it  is  the  past,  and  disregarding  the  teachings 
of  the  past,  then   they  will  have  become  unfit  for  self-government,  and 
will  be  prepared  to  be  the  tools  or  victims  of  demagogues  or  despots. 

He,  therefore,  who  looks  with  disfavor  and  distrust  upon  these  assem- 
blages, thus  directly  constituted  by  the  people  and  for  the  people,  when 
they  are  in  the  exercise  of  their  undoubted  right,  and  their  undoubted  duty, 
to  shape  their  form  of  government  to  meet  the  exigencies  of  the  times,  is 
an  enemy  of  our  institutions,  and  is  only  veiling  his  animosity  to  them 
under  tlie  censures  he  is  pouring  out  upon  the  people's  chosen  instrumen- 
talities of  reform. 

The  people,  or  at  least  a  large  body  of  the  people,  felt  then,  as  early  as 
1825,  tiiat  the  constitution  of  1790  required  modification,  and  the  evil 
which  was  supposed  to  be  predominant,  was  tlie  largeness  of  executive 
patronage.  An  act  was  passed  in  that  year  which  resulted,  however,  in 
nothin;^' ;  but  in  1835  the  Legislature  felt  that  they  could  no  longer  disre- 
gard the  sentiments  of  the  people  as  exhibited  through  the  press,  through 
public   meetings,   and   probably   by  petitions,  in  favor  of  changing  the 
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constitution  of  1790.  Your  Honor  who  now  presides  hev§,  and  who  was  a 
member  of  the  convention  thus  brought  into  being,  can  tell  better  than 
I,  in  what  precise  manner  that  wish  of  the  people  was  expressed.  Enough 
for  me  to  say  to  the  court,  that  on  the  i4th  of  April,  1835,  an  act  was 
passed,  to  the  title  and  enacting  clauses  of  which  I  beg  attentive  consid- 
eration. It  was  referred  to  on  the  other  side,  but  not  with  much  precision 
of  statement.  It  is  entitled  "An  act  to  provide  for  calling  a  convention 
with  limited  powers ;"  and  in  the  body  of  the  act,  it  is  provided  that  the 
sense  of  the  people  is  to  be  ascertained  on  the  expediency  of  calling  a  con- 
vention to  be  elected  by  the  people,  with  authority  to  submit  amendments 
to  the  State  constitution  to  a  v.ote  of  the  people  for  their  ratification  or 
rejection,  and  ivith  no  other  or  greater  powers  whatsoever."  Furthermore,  so 
anxious  was  the  desire  to  limit  in  this  respect  the  powers  of  the  body  to  be 
created,  that  in  the  designation  of  the  style  of  the  ticket  which  was  to  be 
voted,  it  was  provided  that  while  the  ticket  was  to  be  labelled  "  Convention," 
the  words  to  be  written  or  printed  inside  the  ticket  were  to  be  "  for  a 
convention  to  submit  its  proceedings  to  a  vote  of  the  people  ;"  although  it 
was  properly  provided  at  the  end  of  the  section  that  all  tickets  containing 
the  words  "for  a  convention"  or  "against  a  convention,"  should  be 
counted,  whether  other  words  were  added  or  not.  That  convention  met, 
and  although  its  powers  were  limited  in  the  way  we  have  seen,  the  amend- 
ments proposed  by  it  were  pretty  sweeping.  They  did  not  seem  to  consider 
that  the  limitation  was  very  greatly  restrictive  upon  them,  since  by  one  blow 
the  whole  character,  in  a  most  essential  particular,  of  at  least  as  important 
a  department  as  any  other  in  the  State,  was  changed  ;  and  the  existing 
members  of  that  department — the  judiciary — were  practically  struck 
down.  The  tenure  of  the  judiciary  was  changed  from  a  good  behavior 
tenure,  (which  in  Pennsylvania  may  be  spoken  of  as  a  life  tenure,)  to  a 
tenure  for  years,  and  the  existing  members  of  the  court  were  scheduled  for 
periods  of  from  three  to  fifteen  3'ears. 

He  who  talks  of  limited  powers,  may  well  pause  before  this  spectacle. 
What  followed  in  consequence  of  this  particular  amendment,  it  is  better 
to  keep  buried  in  the  oblivion  of  the  past. 

It  is  quite  true  the  amendments  made  by  the  convention  of  1837-8  were 
submitted  to  the  people,  who,  by  the  meagrest  majority  (if  I  recollect 
aright,  something  under  1300),  ratified  the  work.  This  amended  consti- 
tution ratified  by  this  small  majority  became  the  fundamental  law  of  the 
land,  and  such  it  continues  to  be.  Of  what  value,  however,  is  this  discus- 
sion of  the  largeness  or  smallness  of  the  majority,  or  the  largeness  or  small- 
ness  of  the  vote,  upon  questions  of  this  kind  ?  My  learned  opponent  has 
dwelt,  with  some  emphasis,  upon  this  subject,  in  speaking  of  the  total  vote 
cast  in  1871  on  the  question  of  calling  the  convention.  But  his  zeal  outran 
his  accuracy  yesterday,  when,  on  three  or  four  occasions,  he  undertook  to 
state  to  the  court  tliat  the  vote  by  which  the  convention  of  1872  was 
called,  was  less  than  half  the  number  of  qualified  voters  of  the  State.  He 
■  may  turn  to  his  book  in  vain,  for  I  am  going  to  cite  from  the  book  he 
holds  in  his  hand,  and  he  will  find  there  tUe  conviction  of  his  error. 

Mr.  GoAVEN — I  speak  of  the  vote  of  1871. 

Mr.  BiDDLE— I  speak  of  the  vote  of  1871. 

Mr.  GowEN — Now  read  the  book. 

Mr.  BiDDLE — I  shall  read  it  in  my  own  good  time,  and  show  that  ^''ou 
were  mistaken.  The  gentleman  spoke  of  a  body  of  less  than  half  the 
voters  voting  on  that  question. 
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Mr.  GowEN — Ho ;  of  all  the  voters  of  the  State. 

Mr.  BiPDLE — Less  than  half  of  all  the  voters  of  the  State  voting  on 
that  question. 

Mr.  GowEN — I  did  not  say  voting. 

Mr.  BiDDLE — He  was  mistaken  in  that,  because  nearly  two-thirds  of  the 
voters  of  the  State  voted  on  the  question,  and  the  majority  was  over- 
whelmingl}^  large.  The  vote  is  to  be  found  in  SmuU's  Legislative  Hand- 
Book  for  1813,  page  283,  and  it  was  as  follows  :  For  calling  a  convention, 
328,354;  against  it,  10,205;  making  a  total  of  398,559— call  it,  if  you 
please,  roughly,  400,000.  Now,  in  the  next  year,  a  year  of  great  political 
excitement,  when  a  president  and  governor  were  both  voted  for,  and 
when  we  have  a  right  to  believe  that  the  fullest  vote  was  polled,  the  vote 
for  Governor  Hartranft  stood  853,387;  against  him,  317,7(50;  making  a 
total  of  671,147,  which,  if  you  divide  by  two,  makes  335,573,  while  the 
vote  on  the  calling  of  the  constitutional  convention  reached  up  to  nearly 
400,000— to  398,559. 

Mr.  GowEN — That  is,  you  include  those  who  voted  against  it? 

Mr.  BiDDLE — Of  course  I  do. 

Mr.  GowEN — Will  you  permit  me  to  explain  ?  I  said  that  the  voters 
who  voted  in  favor  of  the  act  of  1871,  were  a  minority  of  the  whole  votei's 
of  the  State.  I  said  that,  to  show  that  a  minority  of  the  voters  of  the 
State  could  not  inaugurate  a  revolutionary  enterprise  if  these  acts  of  As- 
sembly had  any  force. 

Mr,  BiDDLE — My  learned  friend  forgets  what  he  stated  yesterday.  He 
stated  then  that  the  vote  on  the  question  of  calling  a  constitutional 
convention  was  less  than  a  majority,  and  I  will  take  it  upon  myself 
to  say  that  if  a  report  of  his  speech  was  made  by  the  short-hand 
reporters,  who  are  here  in  attendance,  their  report  will  be  found  to  justify 
my  statement.  According  to  his  arithmetic,  the  smaller  the  minority 
against  the  calling  of  the  convention,  the  smaller  the  value  of  the  vote  in 
faA'or  of  calling  this  body.  If,  instead  of  70,000  A'otes  against  it,  there 
had  been  seven  righteous  men  who  thought  a  convention  ought  not  to 
have  been  called,  it  would  not  have  been  as  good  when  called  as  if  70,000 
voters  had  voted  against  it.  I  had  always  supposed  before  this  that  the 
largeness  of  the  majority  was  to  be  regarded  as  a  strong  indication  of  the 
intentions  of  those  who  voted  in  the  majority.  I  had  never  supposed 
that  the  smallness  of  the  minority  was  indicative  of  anything  but  the 
weakness  of  the  opposition  to  the  measure.  But  all  ordinary  rules  seem 
to  be  reversed  here.  It  is,  however,  utterly'  unimportant,  and  I  would  not 
have  alluded  to  it,  except  to  correct  a  mistake — doubtless  unintentional — 
in  regard  to  the  action  of  the  people  of  this  Commonwealth. 

May  it  please  3'our  honors,  let  me  go  a  little  further.  What  did  the 
people  vote  on  ?  Did  thej'  vote  on  an  act  which  had  a  title  limiting  the 
powers  of  the  convention?  Let  us  look  at  that.  It  is  to  be  found  on 
page  11  of  my  pamphlet.  Did  they  vote  on  an  act,  the  provisions  of  which 
contained  any  limitations  of  the  powers  of  the  convention  ?  No ;  they 
voted  on  an  act  which  was  precisely  in  its  frame  work  like  the  advisory 
act  of  1789,  under  which  the  convention  which  framed  the  constitution  of 
1790,  sat  and  did  its  work.  Turn  to  the  title  of  the  act.  It  is  "To  au- 
thorize a  popular  vote  upon  the  question  of  calling  a  convention  to  amend 
the  constitution  of  Pennsylvania."  The  enacting  clause  is  "that  the 
question  of  calling  a  convention  to  amend  the  constitution  of  the  common- 
wealth be  submitted  to  a  vote  of  the  people  at  the  general  election  to  be 
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held  on  the  second  Tuesday  of  October  nest."  That  is  every  word  that 
is  operative  in  the  act,  for  the  rest  of  it  is  purely  formal,  in  regard  to  the 
mode  in  which  the  election  shall  be  conducted.  ■ 

This  act,  then,  contains  no  limitation.  It  is  the  most  comprehensive 
charter  that  ever  was  conferred  upon  any  body  of  men,  not  excepting  the 
convention  of  1789,  and  I  will  defy  my  opponents  to  point  to  one  single 
word  of  restriction  to  be  found  throughout  that  act.  The  Legislature, 
having  before  them  the  precedent  of  1789,  and  the  precedent  of  1835,  and 
therefore  knowing  precisely  the  force  of  the  language  they  were  using, 
chose  to  use  this  general,  compreliensive,  unrestricted  language.  The  ar- 
gument is  unanswerable.  And  I  might  stop  just  here,  and  rest  upon  this 
full  grant  of  power  to  the  convention  under  the  vote  that  called  it  into 
existence. 

Now,  the  act  of  1872  undoubtedly — and  I  find  no  fault  with  the  Legis- 
lature in  this  respect;  they  simply  mistook  their  powers — did  undertake 
to  put  limitations  upon  the  action  of  the  convention.  Thc}^  said  that  the 
convention  should  not  touch  the  ninth  article  of  the  existing  constitution, 
and  that  they  should  not  establish  a  separate  court  of  chancer^-. 

What  took  place  after  the  convention  was  called,  and  just  here  is  as 
good  a  time  as  any  to  speak  about  it  ?  The  powers  and  duties  of  this 
convention  were  settled,  well  and  wisely,  in  the  earliest  stage  of  its  exist- 
ence. That  body  met  at  Harrisburg,  in  November,  1872,  and  it  parceled 
out  its  work  amongst  various  committees,  and  when  the  nintli  article  of 
the  present  constitution,  commonly  called  the  Declaration  of  Rights,  was 
under  discussion,  and  it  was  proposed  that  it  also  should  be  submitted  by 
similar  reference  to  the  action  of  a  committee,  a  very  prominent  member 
of  the  bod}^  objected  to  the  reference,  because  he  thought  ^.nd  he  con- 
tended, that,  as  the  charter  of  the  powers  of  the  convention  tlated  from 
1872,  and  not  from  1871,  and  as  the  inhibition  against  dealing  with  this 
subject  was  contained  in  tiie  latter  act,  it  would  be  most  improper  for  the 
convention  to  commit  this  article.  It  was  a  startling  doctrine  ;  but,  com- 
ing from  the  quarter  from  which  it  came,  it  received  very  respectful  con- 
sideration ;  and  the  only  discussion  that  deserves  the  name  of  a  debate 
whilst  the  convention  was  sitting  in  Harrisburg,  took  place  on  that  occa- 
sion. There  were  a  number  of  gentlemen  there,  politically,  socially, 
warmly  connected  with  the  gentleman  who  broached  this  doctrine,  and 
who  tried  to  follow  him,  but  in  vain.  They  could  not ;  and  bj'  the  decis- 
ive vote  of  106  to  18,  the  convention  resolved  that  its  powers  were  not  so 
restricted. 

In  this  body,  where,  in  the  apprehension  of  my  learned  opponent,  con- 
fusion worse  confounded  is  thought  to  have  been  in  tlie  ascendant,  there 
happened  to  be  present  four  men  who  had  sat  in  a  like  body  nearly  forty 
3'ears  before.  How  shall  I  speak  of  them  ?  One  of  them  is  already 
hearsed  in  death,  going  down  to  the  grave  amidst  the  universal  plaudits, 
hot  only  of  the  people  of  this  commonwealth,  but  of  the  whole  country. 
I  myself  enjoj'ed  the  privilege  of  dropping  the  tear  of  reverential  affec- 
tion over  his  bier.  In  the  body  which  has  been  characterized  as  it  has  been, 
he  is  not  here  to  illuminate  the  subject  now  before  the  court,  by  the 
light  of  his  great  abilities.  The  other  three  remain  and  continue  to  do 
honor  to  their  native  commonwealth.  These  men  were  William  M.  Mere- 
dith, George  W.  Woodward,  William  Darlington,  and  Samuel  A.  Purvi- 
ance,  all  of  whom  had  participated,  and  prominently',  as  your  honor  recol- 
lects, in   the   discussions   and  the  votes  of  the   convention  of  1837-38. 
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They  were  men  of  different  political  opinions,  very  decided  in  the  mainte- 
nance and  in  the  expression  of  them.  They  came  from  widely  separated 
sections  of  this  broad  commonwealtli.  One  was  from  the  far  west,  one 
from  the  north,  one  from  a  county  near  to  the  city,  and  one  from  the  city  ofi 
Philadelphia.  They  were  not,  what  Cicero  calls  with  contempt  the  prcecones 
actionum^  aucupes  syllaborum, — pett}^  heralders  of  the  forms  of  procedure, 
word-mongers,  and  lawyerlings, — but  they  ail  deserved  the  name  of  juris- 
periti — men  skilled  in  the  law;  men  firm  ;  men  constant;  men  of  mature 
age,  and  of  large  experience  in  affairs,  who  deservedly  possessed  the  regard 
and  confidence,  not  only  of  the  communities  which  sent  them  to  the  con- 
vention, but  of  the  whole  commonwealth  ;  men  who  were  familiar  with  the 
traditions  of  the  past ;  who  had  read  and  digested  the  constitutional  his- 
tory of  the  State  thoroughl}'  and  well;  who  had  enjo3'ed  the  rare  privilege 
of  mingling  with  the  elder  men  who  sat  in  the  convention  of  1838,  soms 
of  whom  liad  themselves,  in  yearly  youth,  been  living  witnesses  of  the 
adoption  of  the  constitution  of  1790 — such  men  as  Mr.  Sergeant  and  Mr. 
Hopkinson,  and  others  of  like  age  and  like  character.  And  these  four 
men  were  all  found  in  the  majority  of  106  against  the  restricted  view 
that  was  attempted  to  be  asserted  of  the  powers  of  the  convention. 

I  have  already  spoken  of  the  dead; — of  the  three  living  members  I  will 
only  say  this:  they  are  at  least  the  equals  of  any  of  the  men  who  are  now 
engaged  in  this  discussion  here  to-da3'.  I  will  not  say  more,  lest  their 
modest}'  might  be  offended.  These  men  all  knew  what  they  were  doing, 
and  they  were  not  revolutionary  in  their  political  habits  or  modes  of 
thought.  They  were  not  men  who  would  lightly  disregard  the  injunctions 
of  what  they  believed  to  be  law,  and  yet  they  united  with  the  rest  of  the 
106 — what  my  learned  friends  would  probably  call  the  rump  of  the  con- 
vention— in  voting  squarely  and  decidedly  against  any  such  interference 
with  the  action  of  the  convention. 

May  it  please  your  honors,  such  a  course  of  conduct  has  not  the  weight 
of  judicial  precedent,  but  it  should  have  very  great  weight,  when  we  are 
called  upon  to  consider  what  has  been  brouiiht  into  this  discussion,  the 
limitation  of  the  power  of  such  a  body.  Wiien  you  find  an  ex-chief 
justice,  two  ex-attorney  generals,  and  another  gentleman  remarkable  for 
the  clearness  with  which  he  discusses  ever}'  subject  which  he  touches, 
all  members  of  a  former  convention,  and  all  concurring  in  the  same  view 
of  the  powers  of  this  bod}',  this  concurrent  opinion  should  go  for  a  great 
deal,  were  the  question  even  a  doubtful  one.  But  when  this  opinion  is 
sustained  and  fortified  by  every  precedent  furnished  by  our  own  political 
history,  it  becomes  irresistible.  Contemplate  for  a  little  while,  the  neces- 
sary, the  inevitable  result  of  the  opposite  doctrine.  Was  it  not  plain  to 
the  apprehension  of  every  man  who  voted  upon  this  question,  that  if  the  9th 
article  could  not  have  been  touched  by  the  hands  of  the  convention,  the 
Legislature  had  only  occasion  to  say  the  same  thing  about  the  8th  article,  and 
the  7th,  and  the  6th,  and  the  5th,  and  the  4th,  and  the  3d,  and  the  2d,  and 
the  1st;  and  then  we  would  have  had  the  spectacle  presented  of  the  good 
people  of  Pennsylvania  calling  into  being,  by  an  extraordinary  majority,  a 
convention  to  amend  their  constitution,  and  after  that  body  had  met  to  exe- 
cute their  behests,  finding  itself  when  attempting  to  perform  the  work  in- 
trusted to  it,  perhaps  limited  to  discussing  whether  an  oath  or  affirmation 
in  ten  lines  or  in  three,  would  be  best  calculated  to  preserve  their  institu- 
tions in  all  their  pristine  integrity.  Such  a  result  is  logically  inevitable 
from  such  premises.     A  convention  called  in  1835  with  limited  powers. 
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could  by  one  touch  of  its  political  wand  strike  out  of  existence  the  whole 
Supreme  Court,  or  at  least  its  existing  vital  structure.  A  convention  called 
by  the  people  in  1871  to  amend  the  constitution,  without  restriction  or 
limitation  on  its  powers,  can,  if  the  argument  of  the  minority  of  18  was 
sound,  be  conBned  to  the  discussion  of  just  so  great  or  so  small  a  measure 
of  reformation,  as  a  subsequent  Legislature  thinks  proper  to  authorize  it 
to  do.  Is  such  a  view  of  the  rights  of  the  people  best  calculated  to  pre- 
serve from  disaster  and  ruin  its  free  institutions  ?  Weli  might  the  majority 
of  the  convention  express  their  amazement  at  such  an  astounding  doc- 
trine, and  by  their  speeches  and  their  votes  indignantly  repudiate  it.  And 
the  people  of  Pennsylvania  repudiate  it  also  ;  because,  although  not  told 
by  the  Legislature  to  adjourn,  this  convention  did  adjourn,  and  did  submit 
the  fruits  of  its  labors  to  the  people  for  a  period  of  two  months,  and  ex- 
pressions of  approval  of  their  work  came  in  from  every  quarter,  in  such  a 
full  tide  of  concurrence,  as  to  overwhelm  and  drown  out  the  interested 
opposition  that  was  made  to  it.  Certain  interests  that  have  thought  them- 
selves severely  dealt  with,  have  been  engaged,  it  is  true,  in  studied  deprecia- 
tion of  the  work  ;  and  certain  people  who  have  been  disappointed  have 
attempted  to  point  out  prominent  defects.  This  is  always  to  be  expected. 
But  the  body  of  the  people  at  large  have  expressed  their  warm  approval  of 
it  as  a  whole.  And  of  the  work,  I  may  say,  that  while  the  convention  did 
apply  unsparingly  both  actual  cauterj^  and  the  knife,  where  it  found  dis- 
ease and  ulceration  in  the  body  politic,  yet  it  preserved  with  extraordinary 
unanimity  every  vested  interest  that  was  valuable.  They  did  not,  as  did 
the  convention  of  1838,  unsettle  the  tenure  of  a  whole  department.  On 
the  contrary,  they  preserved  it,  and  they  enlarged  it.  Not  an  officer  of 
the  State  has  been  deprived  of  his  existing  rights;  not  an  interest  that 
deserves  to  be  fostered  has  been  touched  in  the  least  degree;  but  a  just 
and  a  successful  attempt  has  been  made  to  keep  within  their  proper 
sphere  of  action  those  great  interests  which,  always  striving  to  extend 
their  powers,  would  if  unchecked  have  speedily  absorbed  every  thing 
remaining  that  was  valuable.  These  bodies  were  boldly  confronted  ;  and 
the  teachings  of  the  present  hour  show  that  the  limitations  and  restric- 
tions imposed  upon  them  were  valuable.  Amongst  other  things  well  done 
in  this  respect,  the  convention  rescued  from  the  grasp  of  these  powerful 
bodies  the  trust  funds  of  the  commonwealth,  the  money  of  the  widow 
and  the  orphan,  and  forbad  it  to  be  continued  exposed  to  the  operations 
and  fluctuations  of  corporate  interests,  and  corporate  speculations. 

Time  admonishes  me  not  to  dwell  too  long  upon  this  subject.  But  I 
repeat,  that  out  of  the  bodj--  of  our  own  political  history  we  have  to  settle 
this  question  correctl}',  and  forever.  There  being  then  no  limitations  im- 
posed upon  the  nature  of  the  work,  as  I  have  endeavored  to  show,  there 
are  of  necessity  no  limitations  imposed  upon  the  manner  of  submission  of 
the  work.  Since,  if  the  convention  of  1872  possessed  the  powers  of  the 
convention  of  1789,  in  regard  to  the  character  of  the  changes  to  be  effected 
in  the  framework  of  the  government,  it  can  claim  as  large  powers  as  that 
convention  did,  when  they  proclaimed  the  constitution  framed  by  it  with- 
out submitting  it  to  a  vote  of  the  people.  But  the  convention  of  1872-3 
did  no  such  thing.  Fully  assured  that  their  work  would  meet  with  general 
approval  by  the  people,  they  chose  to  submit  it  to  the  whole  people.  And 
how  have  they  resolved  that  it  shall  be  submitted  ?  Why,  so  that  the 
fullest  and  freest,  and  fairest  expression  of  the  voice  of  the  people  can  be 
had  upon  their  work.     What  the  convention  has  done  in  appearance  and 
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in  form  exceptionally,  was  really  done  to  attain  and  to  preserve  uni- 
formity ;  and  thus  place  the  voters  of  this  great  city  of  Philadelphia  upon 
the  same  platform  with  the  voters  in  other  parts  of  the  commonwealth. 

I  am  not  going  to  speak  at  any  great  length  about  the  law  known  as 
the  Registry  Law.  I  bow,  as  I  always  do,  in  respectful  submission  to  the  de- 
cision of  the  court,  upon  a  question  over  which  it  has  jurisdiction.  But  this 
court,  while  it  decided  the  constitutionality  of  the  registry  law,  could  not 
have  foreseen  all  the  vicious  practices  that  have  obtained  under  it.  One  of 
these  vicious  practices  is  the  practice  by  which  seventy-six  aldermen  ap- 
point the  two  thousand  election  officers  in  tlie  four  hundred  precincts  or 
divisions  of  this  city: — sevent3--six  politicians,  who,  of  course,  do  not  and 
cannot  live  in  some  three  hundred  of  the  four  hundred  divisions,  and  are 
ignorant  of  the  Avishes,  wants  and  desires  of  the  body  of  the  electors,  ap- 
point all  the  election  officers.  This  law,  b3^  its  operation,  has  become  so 
odious,  that  every  good  man  of  every  party,  has  united  in  its  reprobation. 
And  this  is  the  action  of  the  convention,  which  is  arraigned  as  illegal  and 
revolutionary  !  Revolutionary  !  Is  it  revolutionary  to  let  the  150,000 
or  160,000  voters  of  this  city  have  the  opportunity  of  putting  their  tickets 
in  the  ballot-box,  knowing  that  they  will  be  counted  ?  Strange  revolu- 
tion !  Strange  application  of  terms,  when  conduct  that  merits  appro- 
bation in  the  highest  degree  is  thus  in  terms  denounced  as  an  act  of 
tyranny  and  usurpation !  It  occurred  to  me,  while  listening  to  the  re- 
marks of  the  learned  gentleman  who  yesterdav  opened  this  case,  that  one 
casually  entering  this  room  would  have  supposed  that  the  good  people  of 
Philadelphia  were  being  bound  hand  and  foot  by  this  ordinance  of  sub- 
mission, and  that  no  fair  chance  for  an  utterance  of  their  opinion  was  left 
to  them.  Yet  only  by  the  operation  of  this  ordinance  of  submission  can 
the  voters  of  this  city  expect  to  make  their  ballots  effective. 

I  intended  at  first  to  confine  myself  to  the  political  history  of  Pennsyl- 
vania;  but  I  feel  that  I  must  draw  some  illustrations  and  some  arguments 
from  another  important  event  in  the  history  of  this  country  ;  and  I  turn  with 
extreme  confidence  to  the  action  of  the  Convention  which  created  the  Consti- 
tution of  the  United  States.  A  more  total,  I  mav  say  a  more  flagrant  disre- 
gard of  the  instructions  which  the  legislative  body  attempted  to  fasten  upon 
a  convention,  has  never  been  witnessed.  This  body,  we  all  know,  was 
called  in  1787,  and  how  was  it  called  ?  The  history  of  its  call  is  instruct- 
ive, in  view  of  all  that  has  been  said  upon  the  subject  of  the  powers 
of  conventions.  Turn  to  page  17  of  the  book  I  have  handed  to  you,  and 
see  how  the  convention  that  framed  the  Federal  Constitution  was  called 
together. 

You  will  find  that  under  the  old  Articles  of  Confederation,  there  was  a 
provision  by  which  the  mode  of  their  alteration,  as  by  our  own  Constitution 
of  1776,  was  provided  for.  I  read  from  1  Elliott's  Debates,  page  84. 
"And  the  articles  of  this  confederation  shall  be  inviolably  observed  by 
every  State,  and  the  Union  shall  be  perpetual ;  nor  shall  any  alteration 
at  any  time  hereafter  be  made  in  any  of  them,  unless  s^uch  alteration  be 
agreed  to  in  the  Congress  of  the  United  States,  and  be  afterward  affirmed 
by  the  Legislature  of  every  State." 

Well,  now,  these  Articles  were  found  not  to  suit  the  people  of  this 
country,  and  in  1787  that  same  Congress  of  the  confederation  resolved  as 
follows:  "  Whereas,  There  is  a  provision  in  the  articles  of  confederation 
and  perpetual  union  for  making  alterations  therein  by  the  assent  of  the 
Congress  of  the  United  States  and  of  the  Legislatures  of  the  several  States ; 


or  THS 


103  U^Ni'V^RSITv) 


and  whereas  experience  hath  evinced  that  there  are  defects,  in  the  present 
confederation,  as  a  mean  to  remedy  which  several  of  the  States,  and  par- 
ticularly the  State  of  New  York,  by  express  instructions  to  their  delegates 
in  Congress,  have  suggested  a  convention  for  the  purposes  expressed  in 
the  following  resolutions ;  and  such  convention  appearing  to  be  the  most 
probable  mean  of  establishing  in  these  States  a  firm  national  government : 

Resolved,  That,  in  the  opinion  of  Congress,  it  is  expedient,  that,  on  the 
second  Monday  in  Maj-  next,  a  convention  of  deleo:ates,  who  shall  have 
been  appointed  by  the  several  States,  be  held  at  Philadelphia,  for  the  sole 
and  express  purpose  of  revising  the  articles  of  confederation,  and  report- 
ing to  Congress,  and  the  several  Legislatures,  such  alterations  and  pro- 
visions therein  as  shall,  when  agreed  to  in  Congress,  and  confirmed  by  the 
States,  render  the  Federal  Constitution  adequate  to  the  exigencies  of  gov- 
ernm-ent  and  the  preservation  of  the  Union."  (See  Hickey's  Constitution, 
page  166.) 

What  did  the  convention  do  ?  They  did  substantially  what  the  con- 
vention of  1789  did  under  our  own  constitution  of  1776.  It  was  a  root  and 
branch  convention.  They  absolutely  ignored  the  restrictive  limitation 
that  was  attempted  to  be  imposed  upon  them,  and  with  George  Washing- 
ton presiding  over  their  deliberations,  they  made  a  new  constitution,  to 
which  they  never  took  the  trouble  to  obtain  the  assent  of  Congress  at  all, 
simply  laying  it  before  that  body,  as  I  shall  show  directly,  by  a  resolution, 
and  enacting  that  when  nine  of  the  thirteen  States  adopted  it,  it  should 
bp  the  Constitution  of  the  United  States.  They  thus  entirely  ignored  the 
provision  of  the  last  article  of  the  articles  of  confederation,  which  pro- 
vided that  the  articles  of  that  confederation  should  be  observed  inviolably 
by  every  State,  and  that  the  Union  should  be  perpetual,  and  not  altered, 
unless  the  alterations  should  be  first  agreed  to  in  the  Congress  of  the 
United  States,  and  afterwards  affirmed  by  the  Legislature  of  every  State. 
They  never  thought  of  confining  themselves  to  the  work  of  amending  or 
revising  the  articles  of  confederation  ;  nor  did  they  submit  their  altera- 
tions to  Congress  for  its  assent.  What  says  the  learned  author  of  the 
book  so  often  referred  to,  to  this  ?  I  believe  he  extricates  himself  from  the 
difficulty  in  which  this  precedent  puts  him,  by  saying  that  the  necessities 
of  the  times  justified  it.  Let  us  see,  however,  precisely  what  they  did  do. 
After  the  constitution  was  formed — and  I  need  not  stop  to  say  that  it  was 
an  entirely  new  instrument — they  "resolved,  that  the  preceding  constitu- 
tion should  be  laid  before  the  United  States  in  Congress  assembled  ;  and 
that  it  is  the  opinion  of  this  convention  that  it  should  afterwards  be  sub- 
mitted to  a  convention  of  delegates  chosen  in  each  State  by  the  people 
thereof,  under  the  recommendation  of  its  Legislature,  for  their  assent 
and  ratification  ;  and  that  each  convention,  assenting  to  and  ratifying  the 
same,  should  give  notice  thereof  to  the  United  States  in  Congress  assem- 
bled. 

Resolved,  That  it  is  the  opinion  of  this  convention,  that  as  soon  as  the 
conventions  of  nine  States  shall  have  ratified  this  constitution,  the  United 
States  in  Congress  assembled  should  fix  a  day  on  which  electors  should  be 
appointed  by  the  States  which  shall  have  ratified  the  same,  and  a  day  on 
which  the  electors  should  assemble  to  vote  for  the  president,  and  the  time 
an<l  place  for  commencing  proceedings  under  this  constitution,"  etc.,  etc. 

They  ignored  the  existing  articles  of  confederation.  They  totally  ig- 
nored Congress.  They  never  required  their  opinion  as  to  what  work  they 
should  enter  upon ;  nor  did  they  submit  the  work  to  them  for  final  ap- 
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proval ;  nor  did  thej'  require  that  if  the  work  was  submitted  to  every 
State  for  its  final  approval,  it  should  not  be  operative  unless  every  State 
expressed  its  assent ;  but  they  made  requisite  only  the  assent  of  three- 
fourths  of  the  States — of  nine  out  of  the  original  thirteen.  That  precedent, 
it  may  be  said,  is  perhaps  too  near  the  revolution  to  have  any  value  at 
present  I  This  revolutionary  condition,  however,  continued  through  1789 
and  1790;  and  the  action  of  the  convention  of  Pennsylvania  of  these 
years,  and  the  constitution  of  tlie  United  States,  must  fall  under  the  same 
ban.  But  in  1830 — in  a  middle  period  between  the  revolution  and  the 
present  times,  a  good  deal  was  done  which  looked  very  much  in  the  same 
direction. 

In  1830  the  Virginia  convention,  which  contained  many  great  men,  did 
precisely  the  same  thing,  and  the  learned  author  of  the  book  which  the 
plaintiffs  adopt  as  their  brief  of  argument  is  obliged  to  record  the  names  of 
John  Marshall,  chief  justice  of  the  United  States,  and  of  Mr.  Barbour, 
president  of  the  Virginia  convention  and  of  Mr.  Madison,  in  the  majority 
vote,  which  he  considers  dangerous  to  the  last  degree.  (See  Jameson  on 
Constitutional  Conventions,  ss.  504,  505.) 

Here,  then,  is  a  precedent  against  which  nothing  can  be  said.  It  was 
not  in  1776,  or  a  child  of  that  revolutionary  period.  It  was  not  in  1789, 
when  the  Hns-eringr  feelings  of  the  revolutionary  struggle  still  remained,  to 
leaven  the  political  body.  It  was  not  a  Lecompton  constitution.  It  was 
not  one  of  the  secession  conventions.  It  was  not  in  1864,  during  our  civil 
war.  It  was  in  the  middle  period  of  our  history,  in  the  year  1830  ;  and 
it  was  followed  in  1842  by  the  Rhode  Island  convention,  which  did  pre- 
cisely the  same  thing.  I  refer  to  the  legitimate  Rhode  Island  convention, 
not  the  illegitimate  Dorr  convention.     It  is  not  necessary  to  go  further. 

But  what  says  the  author  in  regard  to  the  men  who  laid  the  foundations 
of  our  government,  and  the  work  created  by  them.  Mr.  Jameson  writes 
thus  upon  the  subject :  "  The  science  of  politics,  as  especially  adapted  to 
our  system  of  republics,  scarcely-  existed  at  the  time  that  system  originated. 
American  statesmen  were  doubtless  well  acquainted  with  the  principles 
of  freedom  as  developed  in  English  institutions,  and  were  thus  in  a  gen- 
eral way  prepared  for  the  new  development  of  them  about  to  manifest 
itself  in  America.  But  the  task  of  the  statesman  then  was  to  apply  old 
principles  to  a  wholly  new  constitution — always  a  work  of  difficulty,  in 
which  much  must  be  trusted  to  time  and  experience.  Of  all  the  promi- 
nent statesmen  of  the  revolution,  John  Adams" — shades  of  Madison  and 
Hamilton  I — "John  Adams  seemed  best  and  earliest  to  forecast  the  form 
our  institutions  must  assume,  as  well  as  their  foundation  and  peculiar 
spirit." 

In  the  next  paragraph  (s.  489)  he  says  :  "As  we  saw  in  a  former  chap- 
ter, a  scheme  of  a  constitution  suitable,  in  the  author's  opinion,  for  the 
incipient  States,  was  prepared  and  extensively  circulated  b}'  Mr.  Adams 
during  the  winter  and  spring  preceding  the  general  framing  of  constitu- 
tions that  took  place  in  1776."  I  believe  it  was  to  this  source  that  we  are 
to  look  for  the  Pennsylvania  constitution  of  1776,  the  overthrow  of  which 
was  hailed  with  general  rejoicings.  Xever  was  a  man  more  perfectly  mis- 
taken than  the  penman  of  these  sentences.  I  beg  the  court  at  some  future 
day  of  its  leisure,  not  so  much  for  the  purposes  of  this  case  as  for  the 
purpose  of  refreshing  itself  by  drinking  from  this  living  well  of  pure 
waters,  to  turn  to  the  forty-seventh  number  of  the  "Federalist,"  and  the 
three  or  four  numbers  following,  where  you  will  find  that  Madison  and 
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Hamilton,  writing  ninety  years  ago,  predicted  with  exact  certainty  what 
was  to  take  place  in  this  country,  in  accurately  designating  the  quarter 
from  which  assault  was  to  come  upon  representative  institutions.  It  was 
not  from  the  Executive  ;  it  was  not  from  the  Judiciary ;  but  it  was,  just  as 
experience  has  proved  it,  from  the  Legislature,  that  the  people  were  to  ex- 
pect the  e^ils  which  slowly  but  surely  overtook  them.  With  a  precision 
that  is  marvellous  these  great  men  depicted  not  only  the  future  condition 
of  things  in  this  country,  but  the  condition  of  things  abroad.  They  spoke 
of  a  democracy  in  name,  where  the  executive  would  be  absolute;  they 
spoke  of  a  Legislature  slowly  absorbing  all  the  powers  of  the  other  de- 
partments of  the  government.  Does  not  the  condition  of  things  in  France, 
at  Washington,  and  in  most  of  our  State  Legislatures  attest  the  accuracy 
of  this  prediction  ? 

But  their  forebodings  were  principally  in  regard  to  an  undue  assump- 
tion of  power  by  legislative  bodies,  under  the  promptings  of  ambition, 
not  of  corruption.  But  what  do  we  witness  every  day?  What  is  the  com- 
mon complaint  ?  In  vain  will  you  attempt  to  shut  your  ears  to  that  which 
Las  been  ringing  throughout  the  whole  land  in  all  its  length  and  breadth? 
What  is  the  universal  complaint  ?  Is  the  assault  found  to  come  from 
the  executive  ?  Is  what  we  chiefly  complain  of  to  be  found  in  the  work 
of  the  judiciary  ?  If  not  there,  where  then  is  it  to  be  found  ?  From  what 
quarter  is  it  that  the  work  with  which  the  people  are  so  profoundly  dis- 
gusted proceeds  ?  To  what  evils  was  the  attention  of  the  body  which  has 
been  specially  selected  by  the  people  of  this  State  to  reform  its  government 
directed  by  its  constituency  ?  What  duty  was  it  that  this  body  was  invited 
to  perform  ?  Or,  rather,  what  work  was  it  not  imperiously  commanded  to 
engage  in  ?  And  it  is  because  this  convention  did  engage  in  the  work  ;  it 
is  because  it  proceeded  firmly  and  fairly  to  discharge  this  duty,  that  it  has 
brought  down  upon  itself  all  this  malignant  abuse,  this  obloquy,  and  this 
misrepresentation.  I  verily  believe  that  if  the  body  which  met  in  Novem- 
ber, 1812,  for  the  exercise  of  its  functions  had  busied  itself  chiefly  with  tiie 
creation  of  a  stringent  form  of  oath ;  had  enunciated  a  few  generalities 
couched  in  pompous  phraseology,  but  signifying  nothing;  had  dwelt  upon 
the  importance  of  tithe  of  anise  and  tithe  of  cummin,  and  neglected 
the  weightier  matters  of  the  law,  the  patriotic  zeal  of  Mr.  Donnelly  and 
his  co-plaintifl's  would  not  have  glowed  into  a  white  heat,  and  we  should 
never  have  heard  of  the  intended  infractions  of  its  powers,  by  this 
ordinance  of  submission.  It  is  because  the  bold  and  mighty  offenders 
were  repressed  and  checked  ;  it  is  because  the  rights  of  the  people  have 
been  too  well  cared  for  and  guarded,  that  we  are  here  in  this  court  to-da3^ 
There  is  an  interest  behind  these  plaintiff's  that  dares  not  proclaim  itself 
openly.  It  is  this  interest  which  is  secretly  but  powerfully  urging  on 
these  proceedings.     But  their  efforts  will  be  in  vain. 

The  people  have  declared  their  wishes,  and  their  wishes  have  been  car- 
ried out  in  the  work  of  the  convention.  The  people  of  the  commonwealth 
have  said,  "  give  us  substance  ;  we  do  not  care  for  form."  We  want  sub- 
stantial improvement  in  our  legislation  ;  we  do  not  care  for  form,  except 
so  far  as  it  will  assist  this  beneficial  change.  And  it  is  because  these 
amendments  have  attempted  matter  of  vital  substance,  and  have  declared, 
"  Thus  far  may  you  go  and  no  farther,"  to  these  mighty  privileged  bodies, 
that  not  only  in  this  court,  but  outside  of  this  court  through  their  chosen 
organs,  the  cry  is  sent  forth  to  assault  the  body  that  has  dared  to  say  that 
these  interests  should  be  confined  within  the  just  limits  of  their  organiza- 
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tion.  Valuable,  most  valuable,  adjuncts  of  civilization  as  the}'-  are,  when 
they  confine  themselves  to  the  work  that  properl}'  belongs  to  them  ;  when 
they  attempt  to  g:o  beyond  that,  requiring  sharp  repression  :  more  especially 
when  they  undertake  to  say  to  legislators  and  to  bodies  called  to  initiate 
fundamental  reforms,  that  unless  their  behests  are  obeyed,  attack  and  pun- 
ishment await  them.  Let  the  people  see  to  this,  and  learn  to  recognize  ac- 
curately the  quarter  from  which  this  assault  against  its  rights  proceeds. 
But  enough  of  this.  Let  me  pass  to  the  last  proposition  which  I  desire  to 
discuss. 

If  I  am  altogether  wrong — as  I  believe  I  am  absolutely  right — in  what  I 
have  said  on  the  first  two  propositions  discussed  by  me — I  wish  to  show 
now  that  from  the  act  of  1872  itself,  the  convention  derived  the  amplest 
powers  for  the  purpose  which  it  has  undertaken  to  effect..  That  act  is 
printed,  and  is  now  before  the  court. 

What  does  the  Act  say  ?  A  comparison  must  be  made  between  its  terms 
and  the  terras  of  the  Act  of  1836.  If  you  will  open  both  these  acts,  and 
lay  them  side  by  side  ;  if  3'^ou  will  compare  the  8th  and  9th  sections  of 
the  act  of  1836  with  the  5tli  and  6th  sections  of  the  act  of  1872,  you  will 
be  able  better  to  follow  what  I  am  about  to  say. 

Section  8th  of  the  act  of  1836,  whicli  was  in  aid  of  the  act  of  1835; 
which  in  its  tei-ms  required  a  submission  to  a  popular  vote  of  the  amend- 
ments adopted  bj'  the  convention,  provides  that,  for  the  purpose  of  ascer- 
taining tlie  sense  of  the  citizens  on  the  expedienc^^  of  adopting  the  amend- 
ments so  agreed  upon  by  the  convention,  it  shall  be  lawful  for  said  con- 
vention to  issue  a  writ  of  election,  directed  to  the  sheriff  of  each  and  every 
count}^  of  this  commonwealth,  comuianding  notice  to  be  given  oftiie  time 
and  manner  of  holding  an  election  for  the  said  purpose ;  and  it  shall  be 
the  duty  of  the  said  sheriffs  respectively  to  give  notice  accordingly  ;  and 
if  said  election  shall  not  be  held  on  the  day  of  holding  the  general  elec- 
tion, it  shall  be  the  duty  of  the  judges,  inspectors,  and  clerks  of  the  last 
preceding  general  election,  in  each  of  the  townships,  wards,  and  districts 
of  this  commonwealth,  to  hold  an  election  in  obedience  to  the  directions 
of  the  said  convention,  in  each  of  the  said  townships,  wards,  and  districts, 
at  the  usual  place  or  places  of  holding  the  general  elections  therein;  and 
it  shall  also  be  the  duty  of  the  said  judges  and  inspectors  to  receive  at  the 
said  election,  tickets,  either  written  or  printed,  from  citizens  qualified  to 
vote,  and  to  deposit  them  in  a  box  or  boxes,  to  be  for  that  purpose  pro- 
vided by  the  proper  officers,  which  tickets  shall  be  labelled  on  the  outside 
"Amendments,"  and  those  who  are  favorable  to  the  amendments  may  ex- 
press their  desire  by  voting  each  a  printed  or  written  ticket  or  ballot  con- 
taining the  words,  "  For  the  Amendments  ;"  and  those  who  are  opposed  to 
such  amendments  may  express  their  desire  by  voting  each  a  printed  or 
written  ticket  or  ballot  containing  the  words,  "  Against  the  Amendments  ;" 
and  a  majority  of  the  whole  number  of  votes  thus  given  for  or  against  the 
amendments,  when  ascertained  in  the  manner  hereinafter  directed,  shall 
decide  whether  said  amendments  are  or  are  not  thereafter  to  be  taken  as 
a  part  of  the  constitution  of  this  commonwealth :  Provided,  hoivever, 
That  if  the  said  convention  shall  declare  it  to  be  most  expedient  to  sub- 
mit the  amendments  to  the  people  in  distinct  and  separate  propositions,  it 
shall  be  the  duty  of  the  said  judges,  inspectors,  and  clerks  to  receive  bal- 
lots prepared  accordingly,  or  in  any  wa_y  which  said  convention  may  direct. 

You  see  how  minute  the  provisions  are  with  reference  to  tlie  machinery 
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for  holding  the  election  under  which  the  work  of  the  convention  of  1831-8 
was  to  be  submitted  to  the  people  for  ratification  or  rejection. 

Then  in  the  next  section,  section  9,  it  is  provided,  "the  election  on  the 
said  proposed  amendments  shall  in  all  respects  be  conducted  as  the  gen- 
eral elections  of  this  commonwealth  are  now  conducted."  Now  turn  to 
the  act  of  1872.  The  act  of  1872,  in  its  5th  section,  is  supposed  to  con- 
tain, and  in  my  judgment  does  contain,  in  condensed  phraseolog}"^,  all  that 
was  contained  in  the  8th  section  of  the  act  of  1836  upon  the  same  subject 
matter.  It  provides  that  the  convention  shall  submit  the  amendments 
agreed  to  by  it,  to  the  qualifted  voters  of  the  State  for  their  adoption  or 
rejection,  at  such  time  or  times,  and  in  such  manner  as  the  convention 
shall  prescribe,  subject,  however,  to  the  limitation  as  to  the  separate  sub- 
mission of  amendments  contained  in  this  act;  and  all  amendments  accepted 
by  a  majority  vote  of  the  electors  voting  thereon,  shall  become  a  part  of 
the  constitution. 

Then  section  six  says  "  the  election  to  decide  for  or  against  the  adop- 
tion of  the  new  constitution  or  specific  amendments  shall  be  conducted  as 
the  general  elections  of  this  commonwealth  are  now  by  law  conducted,'' 
&(.'..,  &c.  The  argument  of  the  other  side,  if  I  understand  it,  is  that  the  lan- 
guage in  the  sixth  section  of  the  act  of  1872,  in  which  it  is  said  that  "the 
election  shall  be  conducted  as  general  elections  are  now  by  law  con- 
ducted," takes  from  the  convention  the  right  to  provide  the  machinery 
for  the  conduct  of  the  election.  That  is  the  argument,  if  it  means  any- 
thing. But  this  argument  ignores,  or  passes  over  with  very  slight  con- 
sideration the  fiilh  section,  which  speaks  of  time  and  manner.  It  will  not 
do,  however,  to  treat  the  subject  in  this  way.  I  contend  that  the  eighth 
section  of  the  act  of  1836,  was  believed  to  be  necessary  in  all  its  amplitude 
of  expression,  because  the  Legislature  was  providing  the  necessary  ma- 
chinery for  the  election,  at  which  the  people  were  to  express  their  opinion 
upon  the  amendments.  This  was  necessarj^  as  otherwise  no  such  ma- 
chinery was  to  be  found.  The  ninth  section  of  the  same  act  contained  the 
same  language  as  the  sixth  section  of  this  act  of  1872,  and  referred  only 
to  the  conduct  of  the  election  on  the  day  on  which  it  was  to  take  place. 
It  had  no  reference  to  the  manner  in  which  the  election  should  be  held  ; 
or  why  then,  after  going  into  great  detail  in  this  respect  in  the  eighth  sec- 
tion, use  superfluous  language  to  express  the  same  purpose  in  the  ninth 
section.     No  act  of  Assembly  can  bear  to  be  treated  in  this  way. 

Why  should  the  Legislature  provide  for  the  machinery  of  judges  and 
inspectors  of  election,  and  even  ballot-boxes,  in  section  eight,  when  they 
had  a  stronger  section  immediately  following  upon  the  same  subject,  which 
required  n(jt  only  that  the  election  should  be  conducted,  but  in  all 
respects  conducted  as  the  general  elections  of  the  commonwealth  were 
conducted  ?  Have  my  learned  friends  thought  of  this  ?  I  invite  their  in- 
telligent answer  to  this  view. 

I  repeat,  then,  again,  you  cannot,  from  the  generality  of  language  of 
section  six  of  the  act  of  1872,  which  says  that  "the  election  shall  be  con- 
ducted as  the  general  elections  of  this  commonwealth  are  conducted," 
take  from  the  convention  the  right  to  provide  the  necessary  machinery, 
the  manner  of  holding  the  election,  because  you  find  the  same  words 
strengthened  by  tlie  language,  in  all  respects,  in  the  act  of  1836,  which 
act  provides,  in  the  previous  section  (eight),  all  the  machinery  which  is  left 
to  the  convention  by  the  act  of  1872,  to  create  by  the  use  of  the  ex- 
pressive words,  "  at  such  time  or  times  and  in  such  manner  as  the  conven- 
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tio7i  shall  prescribe.''^  What  answer  to  this  argument  can  be  made?  It 
would  be  a  singular  thing  to  tell  us  that  the  Legislature  of  1836  thought 
everything  was  included  in  the  words,  "  shall  be  conducted  as  general 
elections  are,"  when  in  the  preceding  section  they  went  into  all  the  details 
of  providing  for  inspectors,  judges,  clerks,  proclamations,  sheriffs  and 
ballot  boxes. 

And  this  is  not  all.  Section  six  of  the  act  of  18Y2,  as  section  nine  of 
the  act  of  1836,  says,  the  "  election  shall  be  conducted  as  general  elections." 
Now,  we  are  bound  to  give  a  ineaning  to  this.  What  does  it  mean  ?  It 
does  not  mean  the  machinery  of  clerks,  judges,  sheriffs,  and  ballot-boxes, 
as  we  see  by  a  collation  of  this  act  with  the  act  of  1836.  It  does  not 
mean  that.  What  does  it  mean,  then  ?  It  means  that  the  vote  shall  be  a 
vote  by  ballot ;  it  means  that  challenges  shall  exist  in  the  same  manner  as 
at  general  elections  ;  it  means  that  the  time  of  opening  and  closing  the 
polfs  shall  be  the  same ;  it  means  that  if  a  man  swears  falsely  he  shall  be 
indicted  for  perjury  ;  it  means  all  those  things,  not  specially  mentioned, 
which  are  part  of  the  conduct  of  the  electiou  on  the  day  on  which  it  is 
held. 

All  this  is  plain  and  clear.  But  it  means  something  more.  It  means 
that  no  registry-  law  can  apply,  for  this  simple  reason.  It  provides  that 
the  election  shall  be  conducted  as  the  general  elections  are  now  by  law 
conducted.  Now,  it  is  a  well-known  fact — every  lawyer  in  this  county 
knows  it,  and  every  judge  in  this  county  knows  it — that  after  the  passage 
of  the  registry  law  of  1869,  when  it  became  necessary  to  hold  special  elec- 
tions, notably  in  tlie  case  of  the  election  of  Col.  Dechert  to  the  State  Sen- 
ate, and  afterward  of  Col.  McClure,  the  words  "  general  elections"  were 
held  not  to  apply  to  these  special  elections,  and  no  registry  law  was  ap- 
plicable to  their  cases  ;  but  the  Legislature,  b}^  an  act  passed  in  1872,  made 
the  registry  law  applicable  to  special  elections  as  well  as  general  elections. 
And  I  may  here  say,  in  passing — I  speak  of  it  as  at  least  a  significant  fact — 
that  Col.  Dechert  and  Col.  McClure  were  both  elected  to  the  Senate  at  these 
special  elections,  where  no  registrv  law  was  enforced.  It  is  plain,  there- 
fore, that  it  did  not  mean  what  my  learned  friend  attributes  to  it.  If  this 
electiou  is  to  be  conducted  by  the  election  officers  appointed  under  the 
act  of  1869,  then,  inasmuch  as  they  cannot  receive  the  vote  of  any  person 
whose  name  is  not  on  the  registry  list,  made  eight  (8)  days  before  the 
general  election  of  last  October,  ever}^  person  who  has  moved  out  of  the 
election  division  in  which  he  was  registered  at  that  time,  is  necessarily  de- 
prived of  the  right  to  vote,  and  this,  although  he  is  a  freeman  who  has  re- 
sided in  this  State  one  year,  and  in  the  election  district  whei-e  he  offers  to 
vote  ten  days  immediately  preceding  the  election,  and  within  two  years 
paid  a  State  or  county  tax  assessed  more  than  ten  days  before  the  elec- 
tion. 

He  has  fulfilled  ever}'  constitutional  requirement,  and  yet  he  is  excluded. 
This  court,  in  Page  v.  Allen,  8  P.  F.  Smith,  338,  said  the  Legislature  had 
no  power  thus  to  alter  the  constitutional  qualilications  of  a  voter. 

If,  then,  the  sixth  section  of  the  act  of  1872  is  to  be  thus  construed,  it 
is  void,  and  leaves  the  provisions  for  submitting  the  constitution  to  the 
electors,  as  they  exist  under  the  fourth  and  fifth  sections  of  the  act, 
which  imposes  no  limitations  on  the  mode  of  such  submission. 

Thus  far  I  have  considered  the  argument  without  commenting  at  all 
upon  the  language  of  the  fifth  section,  to  which  I  am  about  to  come.  I 
have  simply  referred  to  it.    This  language  is  "at  such  time  or  times,  and  in 
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such  manner  as  the  convention  shall  prescribe."  Now,  fortunately,  most 
fortunately  for  this  court,  we  have  authority  upon  the  meaning  of  these 
words,  tantamount  to  judicial  authority.  You  will  see  what  I  mean  di- 
rectly. I  say  this  language,  which  is  ver^^  expressive,  and  which  indubit- 
ably gives  the  fixing  of  the  time  to  the  convention,  also  indubitably  gives 
to  it  the  right  to  create  and  adopt  the  machinery  necessar}'  for  the  hold- 
ing of  the  election. 

What  is  the  meaning  of  the  word  prescribe  f  If  you  refer  to  a  dic- 
tionary for  its  meaning,  3'ou  will  find  that  it  is  alwaj's  equivalent  to  a  di- 
rection from  a  superior  to  an  inferior.  It  is  something  that  is  ordained, 
that  is  directed,  that  is  commanded.  Open  that  text-book  of  the  law,  to 
which  the  student- first  applies  himself,  and  what  are  j'ou  told  there? 
What  is  the  definition  there  given  of  municipal  law  ?  It  is  a  rule  of  con- 
duct prescribed  by  the  supreme  power  of  the  State,  commanding  what  is 
right,  and  prohibiting  wliat  is  wrong.  Turn  to  the  Constitution  of  the 
United  States,  in  the  first  article,  and  fourth  section,  and  what  language  do 
you  find  there  ?  I  read  from  Hickey.  The  article  on  the  Legislature  is 
first,  and  I  read  the  fourth  section.  "  The  times,"  (language  almost  iden- 
tical with  the  language  here  used) — "the  times,  places,  and  manner  of 
holding  elections  for  senators  and  representatives  shall  be  prescribed  in 
each  State  l)y  the  Legislature  thereof.  But  the  Congress  may  at  any  time, 
by  law,  make  or  alter  such  regulation,  except  as  to  the  place  of  choosing 
senator's."  Here  is  language  which,  with  the  exception  of  the  word 
"  place,"  is  precisely  the  same.  What  did  they  do  under  this  ?  What  did 
the  liCgislature  do  ?  It  is  a  matter  of  histor}-.  In  some  States  they  pre- 
scribed the  manner  of  electing  all  the  representatives  at  one  time,  by  the 
whole  bodjr  of  electors,  as  they  did  in  Georgia  and  South  Carolina.  In 
other  States  they  elected  several  at  the  same  time,  as  they  did  at  one  time 
in  Pennsylvania.  In  other  States  they  elected  them  under  the  single  dis- 
trict system,  as  the^^  do  now  ever3^where.  Where  did  they  get  the  war- 
rant for  this,  if  it  is  not  to  be  found  in  the  word  "manner,"  and  in  the 
word  "  prescribed  ?  "  It  certainly  has  no  connection  with  time  and  place, 
and  if  it  is  not  there,  then  the  Legislatures  of  the  States  had  no  right 
to  prescribe  the  manner  in  which  these  elections  should  be  held ;  for  no- 
where else  throughout  the  length  and  breadth  of  that  instrument  is  any 
reference  made  to  the  subject.  Let  this  be  answered,  if  it  be  possible.  Is 
it  not  clear  ? 

But  you  are  never  asked,  may  it  please  your  honors,  to  intervene  in  a 
doubtful  case  since  to  doubt  is  to  be  resolved  against  the  application. 
Has  my  learned  opponent,  who  spoke  yesterday,  and  who  tliought  he 
had  clearly  demonstrated  the  right  of  this  court  to  intervene,  thought 
of  this  ?  Has  he  referred  to  this,  article  of  the  Constitution  of  the 
United  States?  Did  the  precise  identity  of  the  language  in  that  in- 
strument with  the  language  used  in  this  act  occur  to  him  ?  Did  he 
reflect  that  every  election  that  has  been  heretofore  held  in  any  of  the 
States,  until  Congress  made  the  election  by  single  districts  universal, 
was  carried  on  under  that  provision  ?  If  the  manner  then  to  be  prescribed 
by  the  Legislatures  justified  all  that  has  been  done  in  the  past  in  regard 
to  the  election  of  congressmen,  then  the  Legislature  of  this  State,  using 
language  that  had  a  well  known  specific  meaning,  the  equivalent  of  a  ju- 
dicial construction,  when  they  wrote  in  that  act  that  the  convention  should 
prescribe  the  time  and  manner  of  holding  the  election,  conferred  a  power 
fully  large  enough  to  authorize  the  enactment  of  this  ordinance  of  sub- 
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mission  under  which  the  election  in  the  city  of  Philadelphia  is  proposed 
to  be  held. 

I  desire  to  know  what  argument  can  be  presented  against  this  construc- 
tion. You  may  declaim,  you  may  talk  of  the  members  of  the  convention, 
you  may  regret  that  the  fire  which  consumed  two  volumes  of  their  delib- 
erations, did  not  consume  the  other  six ;  but  until  you  can  rail  the  seal 
from  off'  the  charter  of  their  powers,  contained  in  this  fifth  section,  3'ou 
rail  in  vain  against  the  action  of  that  bod}'-  ;  because  I  am  now  constru- 
ing what  the  supporters  and  admirers  of  this  novel  doctrine  as  to  the 
rights  and  powers  of  conventions  say  is  the  legitimate  source  of  all  their 
authority.  This  is  the  ver^^  thing  itself  which  is  all-powerful.  I  am  show- 
ing that  by  the  language  which  the  Legislature  used  in  this  fifth  section, 
unless  5'oir  obliterate  it  altogether,  unless  vou  go  further  and  blot  it  out 
from  the  fourth  section  of  the  first  article  of  the  Constitution  of  the 
United  States,  there  is  the  fullest  authorit}''  for  everything  that  this  much 
abused  body  has  been  attempting  to  do  through  these  commissioners. 

I  have  thus  gone  over  what  I  conceive  to  be  the  prominent  points  raised 
by  the  presentation  of  these  bills,  and  the  relief  prayed  under  them. 
There  remain  tAvo  or  three  less  important  matters.  I  wish  to  look,  very 
briefl}',  at  the  averments  which  are  made  in  these  bills.  The  first  one 
saj's,  in  its  fifth  })aragraph,  that  the  constitution  is  about  to  be  sub- 
mitted as  a  whole,  and  not,  as  it  ought  to  have  been,  with  a  particular 
article  by  way  of  sei)arate  submission  ;'and  after  averring  that  the  plain- 
tiffs are  remediless  at  law,  it  prays  relief  in  certain  defined  ways.  The 
plaintiffs  seem  to  abandon  in  their  pra3'ers  what  they  have  said  in  their 
fifth  paragraph  was  being  wrongly  attempted  ;  and  I  suppose,  therefore, 
as  no  notice  is  taken  of  it  in  the  praj'ers,  it  is  to  be  looked  upon  simply 
as  one  of  those  alia  enormia  which  are  lugged  in  at  the  tail  of  the  aver- 
ments in  a  declaration,  to  aggravate  and  inflame  the  substantive  alle- 
gations. It  is  enough  to  say  that  this  court  cannot,  by  interlocutory 
injunction,  issue  a  mandatory  order. 

The  first  prayer  reads  thus : 

"  Fird. — That  the  said  defendants,  and  each  of  them,  be  injoined  b}" 
injunction,  preliminary  until  hearing  and  perpetual  thereafter,  from  ap- 
propriating, using  or  expending  any  money  or  other  propert}'  of  the  city 
of  riiiladelphia,  in  or  about  preparing  for  or  conducting  the  said  election 
proposed  to  be  held  on  the  sixteenth  daj^  of  December,  1873,  by  the  said 
defendants,  Fitler,  Yerree,  Browning,  Hagert,  and  James  ;  and  the  said 
defendants  last  named,  and  each  of  them,  be  enjoined  by  injunction,  pre- 
liminary until  hearing  and  perpetual  thereafter,  from  holding  the  said 
election, 

Hecond. — Such  other  relief  as  to  the  court  may  see  fit." 

Kow,  it  is  not  very  important,  but  it  is  somewhat  important,  that  this 
prayer  contains  something  new.  How  can  Messrs.  Wells,  Peacock  and 
others,  who  complain  that  their  pockets  are  about  to  be  picked  to  the 
extent  of  an  unknown  quantit}',  ask  an  injunction  against  the  election 
commissioners  ?  Suppose  the  court  says  the  city  commissioners  and 
these  election  commissioners  have  no  right  to  expend  mone}',  does  holding 
the  election  hurt  these  plaintiffs  ?  The  plaintiffs  are  appealing  to  this 
court  on  a  question  of  property.  Their  pockets,  tliey  saj^,  are  affected,  and 
in  their  earnest  regard  for  the  contents  of  their  pockets,  they  may,  with 
some  show  of  reason,  ask  relief  against  an  expenditure  of    public  money. 
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But  the  holding  of  the  election  will  not  of  itself  hurt  them,  at  least  in  that 
quarter.  It  may  otherwise,  I  admit,  but  that  they  have  not  averred  or 
asked  relief  against.  They  have  not  told  the  court  how,  if  the  election  is 
carried  on  and  the  constitution  is  adopted,  tliey  will  be  otherwise  hurt. 
But  we  may  surmise  that  they  may  be  hurt  seriously,  but  the}'  do  not 
inform  us.  They  do  not  aver  that,  as  a  substantial  ground  of  complaint 
before  the  court,  and  therefore  the  court  should  be  obliged,  however  it 
ma\'  feel  for  them  in  this  respect,  to  ignore  the  existence  here  of  an  injury 
to  which  they  do  not  point  themselves;  and  the  election  may  go  on,  even 
if  the  election  commissioners  and  the  city  commissioners  be  stopped  from 
expending  the  money  of  the  city.  Indeed,  Chief  Justice  Thompson,  in  the 
case  of  Smith  v.  McCarthy,  in  6  P.  F.  Smith,  a  case  to  which  I  have  already 
referred,  has  said :  "  if  all  the  election  officers  are  stopped,  that  does  not  stop 
an}'  election.  The  people  may  themselves  elect  election  officers  right  off, 
and  go  on  with  the  election."  He  uses  this  very  language,  or  this  court  uses 
it  rather.  He,  as  the  organ  of  the  court,  saj^s  this.  Therefore,  tliis 
prayer  does  not  come  up  to  the  mark. 

As  to  the  question  of  separate  submission,  I  need  not  say  more  than  I 
have  already  said.  But  this  I  will  say  :  that  when  a  man  of  the  remark- 
able candor  and  fairness  of  the  existing  president  of  the  constitutional 
convention,  Mr.  John  H.  Walker,  ruled,  as  Mr.  Gowen  said  he  ruled,  yes- 
terday, even  the  plaintiffs  must,  or  should  feel  that  their  case  is  hopeless 
on  this  point.  The  minority  of  the  convention  never  did  properly  ask  for 
a  separate  submission  of  the  judiciary  or  of  any  other  article,  or  they  would 
have  received  it.  They  did  attempt,  by  a  paper,  partially  signed  by  men 
who  had  gone  home,  and  partially  signed  by  men  who  did  not  attend, 
to  ask  fur  that  separate  submission  ;  but  the  paper  did  not,  in  any  sense, 
come  up  to  the  requirements  of  the  law. 

Mr.  Armstrong — A  part  of  those  who  had  signed  it  repudiated  it. 

Mr.  EiDDLE — The  law  is  old,  and  if  you  want  authority  upon  that  point 
it  is  in  1st  Ambler,  page  86.  The  law  is  old,  and  as  sound  as  old — that 
trustees  and  all  persons  acting  in  a  representative  capacity,  must  meet  to- 
gether and  exercise  the  discretion  intrusted  to  them  after  discussion,  and 
not  otherwise.  They  cannot,  upon  private  solicitation,  at  their  own  homes, 
away  from  the  common  bodj'  to  which  they  belong,  be  permitted  to  exer- 
cise the  trust  or  discharge  the  duty  which  belongs  to  them  as  members  of 
a  deliberative  bod}^,  and  not  otherwise.  But  all  this  is  beyond  the  present 
exigency,  for  there  is  no  prayer,  and  they  have  not  argued  it.  By  the 
bill  of  Mr.  Donnelly,  we  are  told,  and  told  plaintively,  that  he  holds  the 
office  of  inspector  of  elections  of  the  4th  division  of  the  6th  ward,  not  the 
4th  ward,  which  my  learned  opponent  yesterday  was  pleased  to  say  some- 
thing severe  about.  It  is  not  the  only  ward,  let  me  tell  him,  by  a  great 
deal,  in  which  election  improprieties  are  committed — not  by  a  very  great 
deal.  I  think,  in  testimony  which  was  recently  give  in  a  contested  elec- 
tion case,  something  was  said  about  an  election  in  another  ward  being 
worse  than  anything  ever  done  in  the  4th  ward  in  its  palmiest  days.  I 
recollect  something  like  this,  and  therefore  the  4th  ward  is  not  the  only 
ward  which  is  to  be  spoken  of  in  connection  with  these  iniquities.  Mr. 
Donnelly  tells  us,  however,  that  he  represents  the  5th  ward,  which,  I  pre- 
sume, is  a  very  pure  ward,  and  he  says : 

"  He  is  a;  citizen  and  qualified  voter  of  the  State  of  Pennsylvania,  and 
holds  the  office  of  inspector  of  elections  in  and  for  the  4th  division  of  the 
5th  ward  of  the  city  of  Philadelphia.     He  was  duly  and  lawfully  appointed 
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to  the  said  office,  on  the day  of  September,  A.  D.  1873,  as  such 

officei'  to  conduct  the  election  under  the  constitution  and  laws  of  this  com- 
monwealth, and  under  the  laws  of  the  United  States,  to  be  lield  in  the  said 
city  during  the  ensuing  year,  under  and  by  virtue  of  the  twenty-fourth 
section  of  tlie  act  of  the  General  Assembl}^  of  this  commonwealth,  entitled 
"An  act  further  supplemental  to  the  act  relative  to  the  elections  of  this 
commonwealth,"  approved  the  seventeenth  day  of  April,  A.  D.  1869,  which 
only  provided  for  general  elections,  and  then  after  reciting  that,  he  saj's : 

"The  said  defendants  assume  to  be  'commissioners  of  election'  under 
and  bj^  virtue  of  a  certain  ordinance  passed  by  the  *  convention  to  revise 
and  amend  the  constitution  of  this  State,'  which  was  convened  under  the 
provisions  of  the  act  approved  April  lltli,  1872,  entitled  '  An  act  to  provide 
for  calling  a  convention  to  amend  the  constitution,'  a  copy  of  which  ordi- 
nance will  be  found  hereto  annexed. 

"  In  and  by  the  said  act  of  the  General  Assembly  of  this  commonwealth, 
under  which  the  convention  to  revise  the  constitution  was  called  and 
convened,  viz.,  by  the  6th  section  thereof,  it  is  provided  as  follows; 
'The  election  to  decide  for  or  against  the  adoption  of  the  new  constitu- 
tion, or  specific  amendments,  shall  be  conducted  as  the  general  elections 
of  this  commonwealth  are  now  by  law  conducted.'  Your  orator's  right 
and  duty  under  the  said  provisions  of  the  said  act  of  Assembly  is  clear 
and  positive  to  discharge  the  duty  of  holding  the  said  election  in  the  said 
division  of  the  said  ward  of  the  said  city. 

"Your  orator  further  saith  that  under  the  provisions  of  the  26th  sec- 
tion of  said  first  mentioned  act  of  Assembly,  he  is  liable  to  a  fine  of  ninet}'- 
nine  dollars  if  he  neglects  to  serve  as  such  election  officer  under  the  pro- 
visions of  said  act,  unless  prevented  by  the  act  of  God."  I  recollect — I 
will  not  make  any  comparison — I  recollect  that  Cromwell,  when  he  visited 
the  Long  Parliament,  and  asked  them  what  they  were  doing,  on  being 
told  that  they  were  waiting  for  the  Lord,  rei)lied  that  to  his  knowledge  He 
had  not  been  in  that  body  for  a  great  many  years.  So,  perhaps,  the  less 
said  about  God  in  this  connection  the  better. 

Why  does  not  Mr.  Donnelly  issue  a  writ  of  quo  warranto,  if  his  office  is 
illegally  invaded  ?  That  is  what  he  ought  to  do,  and  not  come  in  under 
a  bill  in  equity,  which  should  only  concern  itself  with  property.  This  at- 
tempt is  altogether  irregular,  and  I  will  ask  attention  to  a  case  in  which 
the  subject  has  been  discussed  with  a  great  deal  of  fulness  by  Chancellor 
Kent.  It  is  the  case  of  Attornej^  General  v.  The  Utica  Insurance  Com- 
pany, 2  Johnson's,  Ch.  Rep.  380.  "  The  court,"  says  Chancellor  Kent,  "  has 
no  jurisdiction  over  offences  against  a  public  statute,  or  to  restrain  persons 
from  canning  on  the  business  of  banking  in  violation  of  the  act  of  the 
Legislature." 

So,  in  the  case  of  Soltau  v.  De  Held,  2  Simons,  N.  S.  133,  where  an  in- 
junction was  praj-ed  for  against  the  ringing  of  bells  of  a  Catholic  chapel, 
where  one  of  the  allegations  was,  that  the  chapel,  being  a  Roman  Catholic 
chapel,  was  not  authorized  by  law  to  ring  bells  in  England,  the  learned 
judge  said  :  "  Do  not  talk  to  me  about  the  illegality  of  the  act ;  that  does 
not  make  your  case  any  better  here  in  a  court  of  chancery.  You  must 
put  it  on  the  ground  of  injury  to  property,  or  nothing.  It  neither  makes 
it  better  nor  worse,  if  the  act  be  illegal,  because  a  court  of  chancery  has 
never  dealt  with  such  subjects." 

I  know  it  will  be  said  tliat  we  have  departed  from  any  such  narrow  view 
of  the  power  of  a  court  of  equity ;  but  1  oppose  to  this,  with  a  great  deal 
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of  confidence,  that  courts  of  equity  have  no  jurisdiction  here.  What  can 
be  more  emphatic  and  directly  applicable  than  the  language  of  Chancel- 
lor Kent  in  the  case  already  cited  ?  "  If  a  charge  be  of  a  criminal  nature, 
or  an  offence  against  the  public,  and  does  not  touch  the  enjoj-ment  of 
property,  it  ought  not  to  be  brought  within  the  direct  jurisdiction  of  this 
court,  which  was  intended  to  deal  only  with  matters  of  civil  right,  resting 
in  equit}',  or  where  the  remedy  at  law  was  not  sufficiently  adequate.  Nor 
ought  the  process  of  injunction  to  be  applied,  but  with  the  utmost  cau- 
tion."    See  also  pp.  376-8  of  2  Johnson's  Ch.  Rep. 

Now,  may  it  please  your  honors,  my  duty  in  this  case  has  been  per- 
formed. I  have  endeavored  to  show  in  the  first  place  to  this  court  that,  if 
they  attempt  to  interfere  here  as  they  are  asked,  they  will  be  doing  that 
for  which  no  precedent  has  ever  been  or  can  be  found  ;  and  what,  so  far  as 
precedents  instruct  us,  it  would  be  improper  in  the  last  degree  to  attempt. 
I  have  next  endeavored  to  show,  independently  of  this  general  objection  on 
the  score  of  jurisdiction,  that  the  powers  of  the  convention,  under  the  act 
of  1871,  by  which  thej'  were  called  into  being,  are  full  and  ample  for  the 
authorization  of  the  work  which  is  asked  to  be  restrained.  And  lastly, 
even  if  you  permit  yourselves  to  go  over  the  whole  ground  of  inquiry 
judicially,  you  find  that,  under  the  act  of  1872,  it  is  clear — and  it  were 
enough  if  it  were  only  doubtful  in  this  preliminary  stage  of  the  case — 
that  the  powers  conferred  by  the  fifth  section  are  fully  adequate,  and  were 
intended  to  be  fully  adequate  to  the  purpose  of  creating  this  commission, 
which  has  been  engaged  upon  and  is  now  about  to  conclude  their  work.  I 
feel  and  I  know  that  this  court  will'do  its  duty  thoroughly  well,  regardless 
of  an}-  consequences  but  those  which  flow  from  the  performance  of  duty; 
but  I  may  be  permitted,  not  by  way  of  admonition,  but  by  way  of  re- 
spectful suggestion,  to  say  this  : — 

Do  not  be  the  first,  so  far  as  we  know,  to  begin  this  work  of  throwing 
into  confusion  the  separate  and  distinct  political  action  of  the  separate 
and  co-equal  departments  of  the  government.  Be  zealously  watchful  of 
your  own  rights  and  powers  when  efforts  are  made  to  trench  upon  them, 
no  matter  from  what  quarter.  If  needs  be,  be  found  in  the  very  breach, 
sacrificing  yourselves,  if  sacrifice  be  necessary,  for  the  good  of  the  whole 
body  politic,  and  reaping  your  reward  in  another  place.  But,  while  thus 
zealously  circumspect  in  regard  to  your  own  rights,  and  thus  intending 
to  act  should  the  emergency  arise,  be  equally  circumspect  as  to  the  rights 
of  other  departments  of  the  government;  and  unless  you  see  your  wa^'" 
clear, — which  those  who  ask  this  extraordinary,  this  unheard  of  exercise  of 
power  are  bound  to  make  clear  unto  you, — unless  the  path  of  judicial  duty 
that  calls  for  the  exercise  of  this  jurisdiction  is  so  plainly  marked  out  that 
3'ou  cannot  but  tread  in  it,  avoid — unless  the  necessity  is  paramount, — 
unless  interests  are  supposed  to  be  struck  at  which  cannot  be  asserted 
elsewhere — avoid  the  assertion  of  this  more  than  questionable  jurisdiction, 
and  leave  this  matter  just  as  you  found  it,  when  you  came  into  court  to 
listen  to  this  discussion. 
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Argument  of  R.  L.  Ashhurst,  Esq. 

]\Ir.  R.  L.  Ashhurst  continued  the  argument  for  the  plaintiffs,  as 
follows : 

]\Ia3'  it  please  you  honor,  it  seems  to  me  that  my  learned  friend  has 
somewhat  changed  his  ground  in  his  conclusion,  from  that  which  he  as- 
sumed in  the  opening  of  liis  argument.  When  he  opened  his  argument  he 
told  us  that  these  applications  were  of  the  most  sweeping  character.  That 
the  granting  of  our  prayers  would  sweep  away  the  whole  work  of  the  con- 
stitution, and  would  stop  this  election  completely,  and  the  most  terrible 
consequences  might  be  expected  to  ensue.  To-day  he  tells  us  that  our 
prayers  are  trifling,  and  even  if  granted  cannot  lead  to  any  relief — of 
course,  all  of  these  are  questions  which  your  honors  wMU  decide  on,  and 
which  I  will  not  press  at  any  great  length.  I  think  if  my  learned  friend 
had  studied  more  carefully  wliat  our  prayers  are  in  the  bills  presented,  he 
would  not  have  cited  to  you  a  case  which  he  did  in  the  very  opening  of 
his  argument,  and  which  I  will  tlierefore  only  allude  to  ;  that  is,  the  case 
of  Audenreid  against  the  Reading  Railroad  Company,  which  he  cited 
against  my  learned  friend,  Mr.  Gowen,  as  a  case  which  Mr.  Gowen  had 
won  from  him,  where  his  remai'ks  received  the  laughter  so  easily  excited 
on  behalf  of  the  gentlemen  who  speak  on  behalf  of  the  defendants  here.  I 
would  not  have  cited  that  case,  becau§e  I  understood  the  ooly  point  de- 
cided in  that  case  to  be,  that  this  court  will  not  grant  a  mandatory  in- 
junction on  an  interlocutory  application.  A  preliminary  injunction  should 
not  be  mandatory.  Had  the  learned  gentleman  read  our  pra^^ers,  he 
would  have  seen  that  we  asked  for  only  a  restraining  one.  That  case  is 
therefore  out  of  place,  and  the  inference  drawn  from  it  is  out  of  place. 

In  this  case  no  opposing  affidavits  have  been  read  against  the  afiidavits 
filed  on  behalf  of  tlie  plaintiffs,  and  we  may  therefore  conclude  that  the 
facts  set  forth  in  our  affidavits  may  be  considered  as  admitted,  as  we  state 
them  in  our  affidavits  and  our  bills.  The  case  comes  before  us  therefore 
as  though  it  were  a  case  on  an  argument  or  a  demurrer,  because  the  facts 
are  admitted  as  placed  on  the  plaintitf's  affidavits.  Therefore,  the  court, 
considering  the  affidavits  as  admitted  to  be  true,  has  removed  the  difficulty 
arising  from  finding  out  what  the  truth  is  on  preliminary  affidavits,  and  can 
decide  at  once  on  the  questions  of  law  raised  under  the  bill  which  may  be 
considered  for  the  purpose  of  this  argument  as  demurred  to.  Therefore, 
we  stand  here  with  our  case  admitted,  and  if  we  were  to  claim  a  manda- 
tory injunction,  there  would  be  notliing  in  the  rules  of  equity  to  pre- 
vent it. 

It  seems  to  me  in  answering  mj'  learned  friend,  as  well  as  in  open- 
ing the  case  on  behalf  of  the  second  bill,  that  the  proper  way  of  treatment 
is  to  change  the  order  a  little  from  the  order  in  which  he  has  argued  it,  so 
as  to  take  up: 

In  the  first  place,  the  question  of  jurisdiction. 

In  the  second  place,  the  allegation  that  the  officers  against  whom  we 
proceed,  acting  under  the  authoritj^  of  the  convention,  are  acting  accord- 
ing to  the  law  as  laid  down  by  the  act  of  1S72  ;  and, 

In  the  third  place,  to  take  up  the  great  question  of  power,  according  to 
which  our  learned  friends  contend,  that  even  if  this  action  is  contrary  to 
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tlie  rules  laid  down  by  the  act  of  18V2,  such  is  the  power  of  the  conven- 
tion that  they  have  a  right  so  to  act. 

In  regard  to  the  question  of  jurisdiction,  we  ma}'-  treat  it,  in  the  first 
place,  with  regard  to  the  persons  appl3'ing  here;  and, 

In  the  second  place,  with  regard  to  the  question  of  tha  jurisdiction  of 
the  court  over  the  subject  matter,  because  by  ignoring  the  importance  of 
this  distinction,  some  confusion  results. 

I  take  it  in  the  first  place,  that  with  regard  to  Mr.  Gowen's  bill,  the  tax- 
payer's bill,  the  status  of  the  taxpa\^er  is  too  well  established  in  Pennsylva- 
nia bj'  the  great  series  of  cases,  ending  with  the  case  of  Page  against  Allen, 
which  has  been  referred  to  here,  to  be  now  shaken.  I  would  only  mention, 
in  addition  to  Page  against  Allen,  the  cases  of  Sliarpless  against  The  Mayor, 
in  9th  Harris,  page  147  ;  Moen  against  The  City  of  Reading,  in  9th  Har- 
ris, page  188;  and  Mott  against  The  Penns3'lvania  Railroad  Company,  in 
6th  Casey,  page  9 ;  in  all  of  which  this  principle  was  recognized  by  the 
court.  In  Page  v.  Allen,  the  chief  justice  lays  down  the  right  of  a  tax- 
payer's application  for  relief  in  very  broad  terms.     He  says  there  : 

"  It  is  conceded  tliat  the  interest  of  a  taxpayer,  when  mone}'  is  to  be 
raised  b}'  taxation,  or  expended  from  the  treasur}^,  is  enough  to  entitle 
him  to  maintain  suit  in  equity  to  test  the  validity  of  the  law  proposing  tax 
or  expenditure." 

It  is  true  there  is  a  doubt  expressed  in  Patterson  against  Barlow,  but 
only  a  doubt.  I  do  not  think  that  this  court  is  prepared  to  do  awa}'  with 
the  rules  laid  down  on  the  subject  of  taxpayer's  bill,  from  so  early  a 
period  as  the  case  of  Sharpless  against  The  Mayor,  running  down  to  Page 
against  Allen,  and  throw  out  these  valuable  means  of  applying  for  relief 
against  improper  taxation  and  improper  expenditure,  and  the  unlawful 
actions  of  public  officers. 

With  regard  to  Mr.  Donnelly's  rights  in  the  case,  the  plaintiff  in  the 
second  bill,  the  rights  are  still  plainer.  This  is  shown  by  Thompson 
against  Ewing,  the  well-known  sheritT's  case,  involving  the  right  to  the 
possession  of  the  office  of  sheriff  in  the  city  of  Philadelphia,  reported  in 
7th  Wright,  pages  372,  374,  and  379.  In  that  case  Judge  Strong  de- 
livered the  opinion  of  the  court.  The  case  in  Johnson's  Chancery,  and  all 
that  old  list  of  cases,  were  cited  and  considered,  and  Judge  Strong  said 
that  there  were  three  questions  submitted  to  the  court. 

First,  has  the  plaintiff  a  legal  right  to  have  the  office  ? 

Second,  is  his  right  invaded  ?  and, 

Third,  does  the  invasion  call  for  intervention  ? 

Judge  Strong,  in  delivering  the  opinion  of  the  court,  answers  all  these 
questions  in  the  affirmative  ;  decides  them  all  in  favor  of  the  plaintiff,  who 
had  the  prima  facie  title  to  his  office  ;  and  he  sa3's  besides,  that  sucli  in- 
terposition of  a  court  of  equit}'  to  redress  the  rights  and  to  afford  the 
person  having  a  pinma  facie  title  an  opportunity  to  give  him  an  undisputed 
■  possession  of  his  office,  is  most  beneficial,  and  it  avoids,  not  precipitates, 
a  conflict,  by  having  a  prior  determination  of  the  right  instead  of  leaving 
it  to  be  fought  out,  and  then  the  unsuccessful  party  be  forced  to  actions 
for  damages  afterward. 

But  the  case  of  Kerr  against  Trego,  reported  in  11  Wright,  page  292, 
decided  by  Chief  Justice  Lowrie,  with  which  your  honors  are  all  familiar, 
goes  yet  further.  The  syllabus  of  the  case  sa3-s  :  "  The  courts  of  Penn- 
sylvania have  authority,  under  the  constitution,  to  redress  any  wrong  that 
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raaj'  be  committocl  within  the  proper  territorial  limits,  by  any  body  of 
men,  except  011I3'  the  supreme  Legislature  of  the  State. 

"  2d.  The  remedy  by  injunction  applies  to  all  acts  that  are  contrary  to 
law,  and  prejudicial  to  the  interests  of  the  community,  and  for  which 
there  is  no  adequate  remedj^  at  law 

"  3d.  Either  of  two  conflicting  bodies  of  men,  claiming  to  hold  one  ajid 
the  same  office,  at  one  and  the  same  time,  may  apply  to  the  court  to 
restrain  the  other  from  the  usurpation  of  powers  to  which  they  are  not 
legally  entitled." 

That  was  a  case  of  the  councils  of  the  city  of  Philadelphia,  as  to  which 
was  the  legal  body  and  whicli  was  the  illegal  body,  and  here  the  judge 
saj's  they  have  a  right  to  decide,  not  only  on  property,  but  on  functions, 
and  the  court  so  decided  in  the  cas(?  of  this  application  in  equity,  on  func- 
tions ;  so  that  the  doctrine  that  my  learned  friend,  Mr.  Biddle,  advanced, 
that  a  quo  icarranto  is  the  only  proper  mode  of  application,  is  one  which 
has  been  raised  again  and  again,  and  settled  in  Pennsylvania  that  a  quo 
icarranto  is  not  the  exclusive  remedy,  but  a  court  in  equity  has,  and  should 
have  the  right  of  considering  these  questions  in  disputes  as  to  the  lawful 
or  unlawful  possession  of  office  ;  and  Chief  Justice  Lowrie  goes  so  far,  on 
page  296,  as  to  say:  "  It  is  right  for  those  to  whom  public  functions  are 
entrusted,  to  see  that  the}'  are  not  usurped  by  others." 

Mr.  Donnelly  comes  here  under  the  authority  of  this  Supreme  Court,  and 
the  opinion  of  the  chief  justice  ;  and  the  chief  justice  there  says:  "  If  that 
is  his  office,  and  it  is  unlawfully  usurped  by  others,  he  does  not  commit  a 
wrong  in  coming  here  and  asking  for  redress.  He  comes  here  as  a  public 
officer,  and  asks  to  be  protected  and  sustained  in  the  discharge  of  his 
functions;"  and  whether  his  office  be  of  the  very  highest  importance,  or 
whether  that  of  an  election  inspector  in  the  6th  precinct  of  the  fifth  ward 
— and  there  are  a  great  numlier  of  these  inspectors  throughout  the  city, 
and  a  great  many  bills  could  have  been  filed,  as  well  as  one — that  can 
make  no  diS"erence  as  to  his  right. 

I  may  say  that  the  duty  of  a  public  officer  holding  an  office,  is 
to  come  here,  and,  as  Judge  Lowrie  says,  to  demand  of  the  court 
that  the  interests  of  the  office  shall  be  protected  against  a  usurpation. 
There  is  the  right  under  which  we  come.  That  is  the  ground  on  which 
this  bill  is  ba^ed,  and  our  right  cannot  be  disputed,  and  should  not  be 
sneered  away  b}^  any  contemptuous  allusion  to  $99  fine,  or  to  $10  pay  for 
holding  the  office.  The  rights  of  an  office  do  not  consist  in  the  pay,  but 
in  the  functions  ;  and  the  right  to  the  function  of  an  office  is  a  matter  for 
decision  by  the  Supreme  Court  of  the  land,  and  it  is  right  that  such  an 
officer  should  come  before  it,  and  ask  it  to  assert  its  authority,  instead  of 
usino-  revolutionary  methods  of  maintaining  his  office  by  force,  and  not 
allow  himself  to  be  pushed  off  by  other  parties,  or  trust  to  a  subsequent 
action  for  damages  for  his  remedy ;  for,  he  who  does  so,  loses  sight  of  the 
very  first  and  most  important  part  of  his  office,  the  function  of  public  trust, 
as  distinguished  from  the  mere  incidental  compensation  which  he  may 
derive  from  it. 

Such,  I  take  it,  is  the  view  to  be  derived  from  the  two  cases  which  I 
have  just  cited  from  the  decisions  of  the  Supreme  Court,  and  both  of  these, 
I  think,  were  unanimous  decisions. 

Mr.    GowEN — In  the  case  of  Kerr  against  Trego,  Judge  Eeed  dissented. 

Mr.  AsHHURST — The  report  does  not  mention  a  dissent,  and  in  Ewiug 
against  Thompson,  the  decision  was  unanimous. 
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I  think  I  have  established  that,  in  the  courts  of  Pennsylvania  at  all 
events,  there  is  a  status  for  the  plaintiffs  and  authority  for  their  presence 
here,  for  the  taxpaj-ers  under  the  authorit}-^  of  the  decisions,  from  Sharp- 
less  against  the  Mayor  down  to  Page  against  Allen,  and  for  the  public 
officer,  under  Kerr  against  Trego  and  Ewing  against  Thompson.  The 
matter  is  within  the  proper  territorial  limits  of  a  court  of  nisi  prius.  The 
actions  for  which  we  ask  for  redress  are  within  the  county  of  Philadel- 
phia and  within  that  jurisdiction. 

Now,  then,  I  come  to  the  next  point.  Is  there  anything  in  the  subject 
of  our  application  which  shall  take  this  case  out  of  the  proper  jurisdiction 
of  this  court,  by  which  it  will  turn  our  clients  out,  and  say  to  them,  ''  You 
are  remediless  here?" 

Here,  it  is  important  for  me  to  go  back  and  show  to  you  how  my  learned 
opponent  who  spoke  last  has  misconceived  the  parties  against  whom  our 
prayers  are  directed.  May  it  please  your  honors,  the  convention  is  not 
a  defendant  in  this  bill.  The  bill  does  not  assail  even  the  executive  com- 
mittee of  the  convention.  We  have  not  attacked  the  supreme  power  of 
the  State,  even  on  the  supposition,  which  I  do  not  in  an}-  wa}'  admit, 
and  which  I  will  treat  of  hereafter,  that  the  convention  is  the  supreme 
power. 

Who  are  the  parties  we  ask  to  enjoin?  They  are  simply  ministerial 
oflficers  ;  officers,  properly,  without  discretion,  unless,  indeed,  that  extra- 
ordinary clause  of  approving  of  the  election  returns  be  intended  to  give 
them  discretion,  but  that  is  not  important  here.  They  are  ministerial 
officers  whom  we  seek  to  enjoin,  and  there  is  no  principle  more  clearly 
settled,  in  all  free  governments,  than  that  an  officer,  executing  an  illegal 
mandate,  cannot  bring  in  his  chief  to  support  him,  or  say  that  the  author- 
it}'  vested  in  his  chief  is  such  that  a  court  cannot  restrain  him.  Whether 
that  authority  be  invested  in  an  act  of  Congress,  or  the  Legislature,  or 
the  President  of  the  United  States,  or  whatever  authority  it  maj'  be, 
when  you  come  to  a  ministerial  officer,  executing  a  ministerial  mandate, 
then  is  the  time  that  the  courts  of  justice  take  their  sway.  They  consider 
it  according  to  the  ordinary  cases  of  the  rights  between  man  and  man,  and 
courts  of  justice  intervene  ;  and  the  laying  down  of  that  simple  principle 
is  an  answer  to  all  of  the  cases  which  were  paraded  against  us  with  such 
great  force  and  authority  yesterdaj'. 

The  case  in  4th  Wallace  was  a  case  against  the  President  of  the  United 
States,  the  supreme  executive.  The  case  in  22d  Maryland  was  a  case 
against  the  governor  of  Maryland,  a  mandamus  to  the  governor  of  Mary- 
land, and  the  court  expressly  dismissed  it,  because  they  said  a  mandamus 
will  not  lie  against  a  public  officer  having  discretion.  It  was  a  case 
against  the  supreme  executive,  in  a  case  where  the  duties  were  left  to  his 
discretion,  and  it  was  on  that  ground  that  the  mandamus  was  refused. 
Where  is  the  parallel  between  tlie  supreme  executives  of  the  United  States 
or  of  Maryland,  in  matters  coming  under  their  discretion,  which  neces- 
sarily called  for  the  employ  or  use  of  discretion,  and  an  application  for  au 
injunction  against  a  mere  ministerial  officer,  carrying  out  a  mere  minis- 
terial duty  conferred  upon  him?  The  difference  is  as  broad  as  between 
day  and  night. 

There  is  a  case  which  my  learned  friend  on  the  other  side  did  not  cite 
yesterday,  in  which  Mr.  Biddle  and  myself  were  colleagues,  and  my 
learned  brother  Brewster,  who  then  occupied  the  position  of  attorney  gen- 
eral, opposed  us  most  heartily — that  of  Markoe  against  Hartranft,  decided 


118 

at  Nisi  Prius  by  Judge  Agnew,  wliich  is  not  reported,  but  in  wliich  I  have 
been  fortunate  enough  to  secure  a  nevvsi)aper  containing  his  decision.  In 
that  case  Mr.  Biddle  and  myself,  on  behalf  of  stockholders  of  national 
hanks,  brought  a  bill  for  an  injunction  against  the  auditor  general  and  the 
Slate  treasurer  of  this  commonwealth,  otlicers  of  the  very  highest  political 
position,  and  holding  positions  inferior  to  none  except  the  governor  him- 
self, tbe  auditor  general  elected  b^^  the  peo|)le,  the  State  treasurer  elected 
by  the  Legislature.  We  brought  a  bill  against  them  to  restrain  them  per- 
forming a  certain  portion  of  their  duties  under  tlie  act  of  18()9,  of  settling 
accounts  against  certain  banks,  and  my  learned  brother  Brewster,  with 
great  ability  and  great  force,  set  np  this  doctrine,  that  the  courts  could  not 
interfere  with  what  was  a  branch  of  the  supreme  power  of  tlie  State,  but 
bis  honor  Judge  Agnew  granted  the  injunction,  and  did  it  in  an  opinion 
so  conclusive  that  it  has  not  been  appealed  from,  and  it  has  been  the  set- 
tled law  of  the  land  ever  since.  In  a  subsequent  opinion.  Judge  Thomp- 
son recognized  its  force,  and  granted  another  injunction  in  another  form. 
Towards  the  end  of  the  decision  Judge  Agnew  sajs:  "That  the  court  has 
jurisdiction  results  from  the  conclusion  that  there  is  no  authority  on  the 
part  of  the  auditor  general  and  State  treasurer  to  settle  an  account  and 
compel  payment  of  the  tax  imposed  by  the  act  of  1866.  The  law  is  in 
contlict  with  the  act  of  Congress,"  etc.  Then  lie  goes  on  to  say:  "The 
Stale  cannot  be  sued,  and  if  the  court  do  not  interfere,  and  the  tax  be 
collected  and  paid  over  by  the  cashier,  there  is  no  remedy  either  to  the 
bank  or  the  stockholder." 

It  is  a  case  of  void  authority,  not  of  irregularity,  in  the  exercise  of  law- 
ful authority,  or  of  mere  discretion,  and  the  court  itself  cites  a  numl)er  of 
authorities  which  make  up  the  law  in  this  case,  and  which  is  the  distinc- 
tion Judge  Agnew  points  out  in  these  words :  ''  It  is  a  case  of  void  author- 
ity ;"  a  case  not  of  doubtful  irregularity  in  its  exercise,  a  ease  not  of 
discretion,  as  in  the  Maryland  case,  and  in  the  United  States  case.  It  is 
a  case  of  void  authority,  and  there  I  have  distinctly  the  chief  justice's 
opinion  on  the  rights  and  powers  of  the  court  in  such  a  case. 

There  is  anotlier  question  thai  is  raised.  Mr.  Biddle  sa^'S  we  made  our 
application  too  earl}-,  and  that  it  was  as  if  we  stopped  an  act  on  its  pass- 
age from  the  Legislature  to  the  governor ;  that  this  was  an  indicate  pro- 
ceeding, and  that  we  should  have  waited  to  bring  our  bill  in  equity,  if  at 
all,  until  it  is  completed.  We  are  not  bringing  our  bill  against  tlie  consti- 
tution. We  do  not  allege  that  the  proposed  iievv  constitution  is  unconsti- 
tutional, or  unconstitutionall}'  adopted,  in  which  case  there  would  be  a 
ground  for  maintaining  the  point  tliat  he  has  made.  Mr.  Bitldle  thinks 
we  are  appealing  too  early,  and  that  we  slnnild  wait  until  after  this  vote, 
and  then  raise  tlie  question  whether,  under  all  tlie  circumstances,  there  has 
been  a  legitimate  adoption.  But  that  is  not  the  case  before  us,  and  with 
that  question  we  have  nothing  to  do.  The  merits  of  the  new  constitution 
are  nut  pressed  upon  us,  nor  is  the  manner  of  the  adoption  of  the  constitu- 
tion proposed  by  the  convention  a  question  before  us  in  any  form. 
The  question  before  us  is  this,  and  this  only  :  Is  the  ordinance  proposed 
legal  ?  Is  the  ordinance  proposed  to  produce  this  vote  a  legitl  or  a  void 
authority?  On  that  question  we  are  not  too  early.  On  that  question  we 
are  here  in  the  time,  and  the  only  time,  when  the  application  can  be  made. 
That  question  must  be  determined,  if  determined  at  all,  before  the  vote 
has  taken  place  on  December  16th,  because  the  ordinance  is  simply  to 
atlect  that  vote.     The  ordinance  has  nothing  to  do  with  the  validity  of  the 
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constitution  generally.  This  ordinance  is  siiiipl}'  as  to  the  manner  of 
taking  that  vote.  This  ordinance  is  complete,  not  inchoate.  It  has  the 
breath  of  life  breathed  into  it  just  so  far  as  the  convention  has  power  to 
breathe  it  into  it.  Tlie  act,  regarding  it  as  a  legislative  act,  has  all  the 
power  given  to  it  that  it  can  have  given  to  it.  The  convention  has  met, 
has  passed  it,  issued  it,  declared  it,  and  they  have  beside,  I  think,  in  the 
thirty-second  section  of  the  schedule,  belonging  to  this  constitution, 
passed  this  additional  clause. 

"  The  ordinance  passed  by  this  convention,  entitled  'An  ordinance  for 
submitting  the  amended  constitution  of  Pennsylvania  to  a  vote  of  the 
electors  thereof,'  shall  be  held  to  be  valid  for  all  the  purposes  thereof" 

Now,  to  say  after  all  this,  that  anything  more  remains  to  be  done,  and 
that  I  am  asking  your  honors  to  interfere  improperly,  is  beating  the  air. 
The  convention  has  done  all  it  can  do  with  regard  to  that  ordinance.  It 
has  put  into  that  ordinance  executive  power,  judicial  power,  supreme  ex- 
ecutive power,  in  saying  it  shall  be  valid  for  all  its  purposes,  and  now  is 
the  time  to  assail  it. 

Now,  after  saying  we  are  too  soon  when  we  attack  the  ordinance,  my 
learned  opponent  says  we  are  too  late ;  that  is  to  say,  he  says  we  make  our 
attack  at  such  a  late  day,  only  two  weeks  before  the  vote  is  to  take  place. 
May  it  please  your  honors,  that  is  not  our  fault,  but  the  fault  of  the  con- 
vention. They  allowed  us  but  six  weeks,  all  told,  from  the  time  of  the 
adjournment  of  the  convention  and  the  adoption  of  the  constitution,  until 
the  day  of  the  election,  and  we  could  not  get  the  constitution  for  two  weeks 
after  the  adjournment  of  the  convention.  We  could  only  receive  newspaper 
extracts  in  one  week  ;  could  not  get  an  authenticated  copy  for  two  weeks, 
and  the  third  week,  one  week  ago  j'esterday,  the  first  bill  was  filed.  I  do 
not  think  there  has  been  any  dereliction  in  that,  and  I  think  your  honors 
will  not  assent  to  the  doctrine  that  we  have  applied  either  too  earlj^  or  too 
late. 

There  is  another  case  cited  against  us;  a  question  of  jurisdiction.  The 
Pittsburgh  case  of  Smith  against  McCarty,  in  6  P.  F.  Smith,  page  329,  is 
referred  to,  but  as  I  understand  that  case,  its  peculiarity  was  that  tlie  ap- 
plication by  which  they  sought  to  prevent  the  election  was  in  regard  to 
the  unconstitutionality  of  the  law,  not  in  regard  to  the  illegal  form  in  which 
the  election  is  proposed  to  be  held.  That,  I  imagine,  totally  distinguishes 
this  case  from  that  or  any  other  similar  case.  In  this,  what  we  are  at- 
tacking is  the  manner  of  election.  It  is  not  the  unconstitutionality  of  the 
constitution  which  is  to  be  passed  upon,  and  while  it  is  said,  and  well  said, 
that  the  constitutionality  of  the  law  to  be  passed  upon  is  a  question  that 
should  be  raised  hereafter,  and  not  now;  yet  the  question  of  the  manner 
of  the  election,  of  the  legal  or  illegal  manner  of  it,  and  of  the  legal  or  void 
authority  of  the  oflflcers  claiming  to  exert  their  authorit}^  must  be  passed 
upon  now  at  this  stage,  or  not  at  all,  and  that  is  a  distinction  that  puts  that 
case  entirely  among  the  precedents  cited. 

I  have  gone  over,  briefly,  the  questions  of  jurisdiction,  and  I  shall  try  to 
be  brief,  because  there  are  many  to  speak  after  me,  and  I  now  proceed  to 
take  up  the  next  point  of  the  case,  the  question  of  the  legality  of  the  ac- 
tion of  the  convention  as  regards  this  ordinance  with  respect  to  the  act  of 
1872,  supposing  them  to  be  bound  by  it.  My  learned  friend,  Mr.  Biddle, 
in  the  conclusion  of  his  argument,  argued,  and  with  considerable  ingenuity, 
that  by  a  peculiar  construction  to  be  given  to  the  word ''  manner  '  and  to 
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the  word  "  prescribe,"  he  could  find  authority  in  the  act  of  1872  to  do  all 
that  they  have  done.     How  is  this  ? 

In  the  first  place,  what  is  the  law  of  the  commonwealth  ?  He  says  I 
think — and  this  part  of  his  argument  I  confess  I  do  not  understand — that 
there  is  no  law  of  the  commonwealth  applying  to  this  election  ;  that  is, 
he  says,  this  is  neither  a  general  nor  a  special  election.  I  do  not  know  how 
else  to  understand  his  argument.  There  is  full  power  given  by  the  law 
of  1869,  and  full  particulars  hovv  general  elections  are  to  be  carried  on. 
There  is,  by  the  act  of  14th  of  March,  1872,  full  prescription  how  special 
elections  are  to  be  carried  on,  and,  as  I  have  shown,  the  officer  whom  I 
immediately  represent,  Mr.  Donnelly,  has  authority  to  carry  on  all  elec- 
tions held  within  the  year,  by  the  terms  of  his  appointment,  and  by  the 
express  provision  of  the  act  under  which  he  is  appointed,  which  saj^s,  "  that 
the  board  of  aldermen  shall  appoint  the  proper  officers  to  conduct  the 
elections  under  the  constitution  and  laws  of  this  commonwealth,  and  under 
the  laws  of  the  United  States,  to  be  held  in  this  city  during  the  ensuing 
year." 

Does  that  not  cover  this  election  ?  The  onl}^  ground  can  be  that  this  is 
not  an  election  carried  on  under  the  laws  of  the  United  States  or  this  com- 
monwealth, but  a  totally  illegal  election,  and  I  do  not  suppose  that  is 
a  point  for  which  they  will  dispute.  If  it  is  an  election  carried  on  under 
the  laws  of  this  commonwealth,  it  comes  distinctl}^  under  the  election  law, 
and  it  does  not  matter  whether  you  call  it  a  general  or  a  special  election, 
it  is  one  or  the  other,  and,  whether  one  or  the  other,  is  so  covered. 

So  much  for  saying  it  is  not  provided  for.  Let  us  look  at  the  act  of 
1872,  and  see  what  the  provisions  of  that  act  are,  and  what  they  could 
mean  by  giving  them  a  reasonable  meaning,  supposing  this  language  is  to 
be  understood  as  ordinary  language  is  to  be  understood,  and  not  in  the 
extraordinary  way  in  which  we  are  asked  to  construe  language  applying 
to  this  constitution,  and  see  what  it  sa3^s.      The  fifth  section  sa^'s  : 

Sect.  5.  The  convention  shall  submit  the  amendments  agreed  to  by  it 
to  the  qualified  voters  of  the  State,  for  their  adoption  or  rejection,  at  such 
time  or  times,  and  in  such  manner  as  the  convention  shall  prescribe,  sub- 
ject, however,  to  the  limitation  as  to  the  separate  submission  of  amend- 
ments contained  in  this  act ;  and  all  amendments  accepted  by  a  majority 
vote  of  the  electors  voting  thereon,  shall  become  a  part  of  the  consti- 
tution. 

What  does  the  word  "  manner  "  mean  there  ?  There  is  no  use  in  going 
to  other  documents  to  find  what  the  word  "  manner  "  may  mean  in  a  difi"er- 
ent  place  or  in  a  different  connection.  It  is  one  of  those  words  whose 
meaning  must  depend  on  the  text.  It  is  very  clear  that  it  must  be  sub- 
mitted "  at  such  time  or  times,  and  in  such  manner,"  as  to  amendments ; 
that  is,  submitted  as  a  whole,  or  submitted  separately,  as  they  see  fit,  pro- 
vided they  regard  the  restrictions  as  to  separate  amendments  provided 
for  in  the  fourth  section.  How  is  that  word  "  manner  "  to  be  construed 
beyond  that  meaning,  in  that  connection  and  in  tiiat  sense  ?  How  is  the 
word  "  manner  "  to  be  understood  to  mean  machinery  and  details? 

So  much,  had  the  clause  remained  alone.  But  go  further.  Look  at  the 
sixth  section.  It  says,  expressly,  the  election  "  for  or  against  the  adop- 
tion of  the  new  constitution,  or  specific  amendments."  That  is  to  say, 
that  the  convention  shall  provide,  under  the  provision  of  the  fifth  section, 
whether  it  is  to  be  submitted  as  a  whole,  or  whether  by  specific  amend- 
ments.    The  time  and  manner  have  been  accounted  for,  and  now  the  law 
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says  that,  as  to  the  rest,  the  election  shall  be  conducted  as  the  general 
elections  of  the  commonwealth  are  now  by  law  conducted,  bringing  it  dis- 
tinctly within  the  provisions  for  a  general  election.  The  sixth  section 
proceeds : 

"And  it  shall  be  the  duty  of  the  return  judges  of  the  respective  coun- 
ties " — here  is  machinery,  here  is  detail,  here  is  express  provision  who 
are  to  perform  these  duties — "  the  return  judges  of  the  respective  coun- 
ties, first  having  ascertained  the  number  of  votes  given  for  or  against  the 
new  constitution,  or  separate,  specific  amendments." 

Sect.  6.  The  election  to  decide  for  or  against  the  adoption  of  the  new 
constitution  or  specific  amendments,  shall  be  conducted  as  the  general 
elections  of  this  commonwealth  are  now  by  law  conducted  ;  and  it  shall 
be  the  duty  of  the  return  judges  of  the  respective  counties,  first  having 
ascertained  the  number  of  votes  given  for  or  against  the  new  constitu- 
tion or  separate  specific  amendments,  if  any,  to  make  out  duplicate 
returns  thereof,  expressed  in  words  at  length,  one  of  which  returns  so 
made  shall  be  tiled  in  the  oflice  of  the  prothonotary  of  the  proper  county, 
and  the  other  sealed  and  directed  to  the  secretary  of  the  commonwealth  ; 
which  said  returns  shall  be  opened,  counted  and  published  as  the  returns 
for  governor  are  now  by  law  counted  and  published  ;  and  when  the  num- 
ber of  votes  given  for  or  against  the  new  or  revised  constitution,  or  for  or 
against  separate  specific  amendments,  if  any,  shall  have  been  summed 
up  and  ascertained,  and  the  duplicate  certificates  thereof  delivered  to  the 
proper  officers,  the  governor  shall  declare,  by  proclamation,  the  result  of 
the  election,  and  if  a  majority  of  the  votes  polled  shall  be  for  the  new  or 
revised  constitution,  or  for  any  separate  specific  amendments,  such  new 
or  revised  constitution  and  separate  specific  amendments  shall  be  thence- 
forth the  constitution  of  this  commonwealth. 

What  does  section  four  of  the  ordinance  provide  ?  The  ordinance  pro- 
vides that  there  are  to  be  five  commissioners,  who  are  to  be  return  judges 
and  everything  else.  The  return  judges  mentioned  in  the  sixth  section  of 
the  act,  are  ousted  so  far  as  the  city  of  Philadelphia  is  concerned,  and 
these  five  commissioners,  who  are  to  be  the  supreme  directors  of  the 
election  in  the  city  of  Philadelphia  ,  who  are  to  be  the  prefects,  if  I  may 
adopt  the  analogy  of  officers,  who  can  direct  an  election  when  they  are 
appointed  by  supreme  authoritj^,  as  they  are  in  France,  are  themselves  to 
be  the  return  judges.  These  five  prefects,  who  in  this  ordinance  are  called 
commissioners  of  election,  are  to  make  a  registration  ;  are  to  furnish  the 
lists  of  registration  ;  are  to  distribute  the  tickets  ;  and  are  to  appoint  a  judge 
and  two  inspectors  for  each  election  division.  They  ai'e  further  than  that, 
to  apply  a  new  qualification  as  to  who  shall  be  an  election  officer. 
They  antecede  the  adoption  of  the  constitution  by  providing  in  the  ordi- 
nance that  "  no  person  shall  serve  as  an  election  officer  who  would  be 
disqualified  under  sect.  15,  art.  8  of  the  new  constitution  ;"  and  then 
follows  this  remarkable  clause,  to  which  my  brother  Gowen  has  alluded  : 
"  The"  general  return  of  the  election  in  the  said  city  shall  be  opened, 
computed  and  certified  before  the  said  commissioners,  and  with  their 
approval.''''  What  that  means  I  do  not  profess  strictly  to  know.  What 
consequences  are  to  afflict  the  City  of  Philadelphia,  or  the  vote  of  the 
city  of  Philadelphia,  if  the  computation  is  not  taken  by  these  commis- 
sioners, or  if  the  prefects  do  not  approve  the  returns,  is  not  provided  for; 
but  this  approval  is  to  be  endorsed  on  the  return,  which  return  is  to  be 
sent  to  the  president  of  the  convention.     The  act  of  Assembly  sa3's,  the 
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returns  shall  be  sent  to  the  governor.  This  section  says:  "They  shall 
make  report,  directed  to  the  president  of  tliis  convention,  of  their  official 
action  under  this  ordinance  and  concerning  the  conduct  of  the  said  elec- 
tion within  the  said  cit3^"  There  is  executive  authority  which  the  con- 
vention have  taken  upon  themselves,  and  they  have  gone  further  in  this 
ordinance.  The}'  have  gone  so  far  as  to  take  away  from  the  governor 
the  right  of  proclaiming  whether  the  constitution  is  or  is  not  adopted. 
The  convention  is  to  reassemble,  and  "  if  it  appear  that  a  majority  of 
the  votes  are  for  the  new  constitution,  then  it  shall  be  the  constitution 
of  the  commonwealth,  after  the  first  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventj^-four."  How  is  it  to  be  ?  b}^  the 
proclamation  of  the  president  of  the  convention,  as  laid  down  in  the 
ordinance,  or  by  the  proclamation  of  the  governor,  as  laid  down  in  the 
act  of  1S72  ?  And  would  they,  enforcing  their  own  precedent,  hold 
that  a  mandamus  could  issue  to  the  governor  to  compel  hira  to  pro- 
claim it  the  constitution,  if  it  was  so  required,  while  they  step  in  and 
take  that  executive  authority,  and  make  a  proclamation  themselves? 
Wliat  do  tlie}'  not  do  in  tliis  ordinance,  in  the  way  of  destroying  and  sub- 
ordinating the  act  of  1872,  and  of  passing  an  act  in  exactly  the  form  that 
they  themselves  desired,  irrespective  of  their  regular  powers. 

There  is  another  question.  According  to  tlie  registry  act,  overseers  of 
election  are  to  be  ai)p!>inted  by  the  Court  of  Common  Pleas.  The  courts 
of  common  pleas  have  certain  definite  and  well  understood  functions  in 
regard  to  that  <lut_y  of  appointing  overseers  to  secure  a  fair  conduct  of 
election.  All  that  is  taken  away  from  the  Court  of  Common  Pleas  by 
this  ordinance  of  tliis  convention.  "  Overseers  of  election  may  be  selected 
for  any  precinct  by  said  election  commissioners,  whose  duties  and  powers 
shall  be  the  same  as  tliose  of  overseers  of  election  in  said  city  under  exist- 
ing election  laws  applicable  thereto."  Is  that  in  conformity  to  existing 
law?  Is  that  the  manner  in  which  general  elections  are  now  by  law  con- 
ducted? Can  you  bring  that  under  the  general  head  of  "manner,"  so  as 
to  allow  the  prefects  to  supersede  the  Court  of  Common  Pleas  in  appoint- 
ing overseers  of  an  election. 

Further;  there  are  two  provisions  in  the  registry  act  for  the  preserva- 
tion of  honest  voting  and  the  prevention  of  fraud.  They  may  or  may  not 
be  successful  in  their  purpose,  but  there  is  no  question  as  to  what  their 
purpose  was,  that  the  return  inspectors  and  their  clerks,  and  any  hourly 
account  of  the  votes  are  in  this  ordinance  ordered  to  be  dispensed  with. 
Is  that  as  elections  are  now  by  law  conducted  in  this  commonwealth  ?  Is 
it  according  to  law  that  the  return  inspectors  and  their  clerks,  and  the 
hourly  count  of  the  votes  shall  be  dispensed  with  ? 

There  is  a  section  of  the  bill  of  rights,  and  I  suppose  it  is  included  in 
the  bill  of  rights  of  the  constitution  proposed  by  these  gentlemen,  that  no 
power  of  suspending  laws  shall  be  exercised  unless  by  the  most  exalted 
authority.  Where  is  the  autUority  for  suspending  this  law.  and  for  dis- 
l)ensing  with  these  otlicers  ?  It  seems  to  me  that  it  is  hardly  necessary 
for  me  to  go  further  to  show  that  Mr.  Biddle's  last  position,  that  this  is  a 
compliance  with  the  act  of  1872,  is  not  in  any  way  tenable.  The  word 
"  manner  "  cannot  be  construed,  save  in  its  ordinary  and  natural  sense, 
and  in  connection  with  the  context  in  wliich  it  is  used. 

I  have  shown  you,  conclusively,  that  this  convention,  in  its  ordinance, 
has  made  the  most  important,  material  and    dangerous  changes  in  the 
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form  of  holding  the  election.  Besides  that,  1  may  say  that  the  ordinance 
is,  in  its  nature,  in  a  great  measure  impracticable. 

But  there  is  still  another  point  The  minority,  for  whom  the  conven- 
tion has  professed  a  great  deal  of  respect,  have  rights  in  some  particulars. 
The  minority  has,  under  existing  laws,  the  right  to  have  a  certain  portion 
of  inspectors.  By  this  ordinance  all  inspectors  are  to  be  appointed  by 
these  election  commissioners,  and  my  learned  opponent  has  said,  that  if 
we  hand  over  the  election  to  the  election  officers  recognized  by  the  laws 
of  the  commonwealth,  we  will  give  the  lamb  to  the  wolf,  give  him  over  to 
be  devoured,  and  tliat  an  advocate,  or  one  who  has  a  particular  interest  in 
the  result  of  the  election,  cannot  be  a  judge.  I  heartily  agree  with  him. 
An  advocate  cannot  be  a  judge,  and  I  therefore  say  that  the  convention 
has  come  down  from  their  high  place  as  a  convention,  or  if  you  choose,  as 
a  judge,  by  issuing  an  address  to  the  people  of  Pennsylvania,  in  urging  the 
adoption  of  the  constitution  at  this  election  ;  and  when  they  appoint  com- 
missioners of  election,  when  Ihey  appoint  the  prefects  who  are  to  conduct 
that  election,  I  am  reminded  of  an  old  proverb,  and  we  find  that  the  gen- 
tleman's fable,  like  chickens  and  curses,  come  home  to  roost.  They  are 
the  advocates  making  themselves  judges,  and  appointing  all  the  subordinate 
judges,  and  making  no  provision  for  giving  any  return  inspectors,  or  any 
judges,  in  their  selection  of  officers,  to  those  who  maybe  in  the  minority, 
perhaps,  but  still  have  some  rights — those  who  are  opposed  to  the  consti- 
tution. There  cannot  be  a  stronger  case  of  making  the  advocate  a  judge 
than  the  case  the  convention  itself  presents  in  this  respect. 

Beside  this,  the  ordinance  is  impracticable.  It  says:  "The  commis- 
sioners shall  be  sworn  or  affirmed  to  perform  their  duties  with  impartiality 
and  fidelity."  It  does  not  say  who  is  to  swear  them;  what  officer  shall 
have  the  duty  to  swear  them,  or  what  shall  be  the  penalty  for  their  perjury 
or  misconduct.  Will  they  be  sworn  under  the  general  laws  of  the  common- 
wealth? If  so,  where,  how,  when?  But  the  subordinate  officers— what 
of  tliem  ?  They  are  to  be  duly  sworn  according  to  law.  What  law? 
There  is  not  any  law  under  which  they  are  to  be  sworn  or  affirmed.  The 
general  laws  are  put  out  of  the  question  by  this  ordinance,  and  if  they  are 
to  be  sworn  according  to  law,  they  are  to  be  sworn  according  to  no  law, 
and  it  will  be  an  extra-judicial  oath,  and  not  binding. 

Further,  there  is  no  provision  whatever,  by  which  their  judges  or  their  in- 
spectors can  administer  oaths  of  any  kind  to  voters  offering  to  vote. 
Where  will  authority  be  had  in  case  a  voter,  not  authorized  to  vote,  ap- 
plied to  vote  ?  Where  will  be  the  authoritj^  for  testing  his  right  to 
vote  ?  I  can  see  no  authority  under  the  ordinance.  It  says  :  "  At 
said  election  any  duly  qualified  elector  who  shall  be  unregistered,  shall 
be  permitted  to  vote  upon  making  proof  of  his  right  to  the  election 
officers,  according  to  the  general  election  laws  of  this  commonwealth." 
What  proof?  Have  they  a  right  to  administer  an  oath  ?  If  so,  where  do 
tliey  get  it  ?  By  what  law  will  perjury  in  that  case  be  made  anoftence  ? 
Will  it  not  be  a  case  in  which  everybody  who  wants  to  vote  will  have  a 
right  to  do  so,  and  which  will  not  make  a  distinction  between  the  honest 
and  the  dishonest  electors  ? 

1  think  I  have  said  enough  to  show  3'ou  that  this  ordinance  is  one  of 
change  ;  that  the  gentleman  upon  the  other  side  cannot  rely  upon  it  as 
being  in  conformity  with  the  act  of  1872;  that  it  is  in  gross  dissent  and 
rank  disobedience  to  the  act  of  1S72;  and,  if  justified  at  all,  it  can 
only  be  justified  upon  the  ground  of  the  intrinsic  powers  of  the  conveu- 
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tion,  which  I  suppose,  after  all,  is  the  real  ground  and  the  right  ground  on 
which  to  base  it ;  for,  I  take  it  that  all  other  questions  are  subsidiary  to 
this. 

Where  did  the  convention  receive  the  right  to  pass  this  ordinance, 
this  piece  of  legislation  ?  My  learned  friend,  Mr.  Biddle,  with  the  in- 
genuit}'  and  subtlety  which  characterized  his  argument,  said,  he  did  not 
claim  for  the  convention  any  ver3'  great  powers,  or  very  high  jDowers  ;  but 
there  was  one  power  they  certainly  did  have  which  could  not  be  gainsaid,  and 
that  is  the  power  of  an  ordinar}'  Legislature.  I  grant  they  have  very  great 
powers,  very  high  powers ;  but  I  say  there  is  one  power  they  have  not, 
and  that  is  the  power  of  an  ordinary  Legislature  in  this  commonwealth. 
There  is  one  thing  the  convention  is  not.  It  is  not  the  Legislature  of  the 
commonwealth.  It  is  a  convention.  It  is  a  body  of  a  different  kind,  and 
on  that  question  the  whole  of  this  case  may  be  staked.  If  they  are 
a  Tjegislature,  they  have  the  power  of  passing  laws,  and  this  ordinance,  is  a 
law,  and  they  can  pass  it.  We  have,  to  be  sure,  the  anomalous  spectacle 
of  two  Legislatures  within  the  commonwealth  at  the  same  time  ;  this 
Legislature  and  the  other,  and  you  might  say  it  was  an  ingeniously  de- 
vised plan  by  which  this  convention  passed  this  ordinance,  and  acted  on 
it,  and  carried  it,  before  the  other  Legislature  assembled,  lest  there  should 
be  a  conflict  between  the  two  Legislatures — existing  at  the  same  time,  and 
passing  contradictory  laws.  If  my  studies  lead  to  anj'thing,  and  if  I 
know  anj^thing  of  constitutional  conventions,  your  honors  will  find  that  a 
constitutional  convention  is  not  a  Legislature.  It  is  a  body  formed  to 
frame  a  fundamental  law,  and  not  to  frame  the  ordinary  municipal  regula- 
tions of  the  times. 

Where  did  the  convention  receive  the  power  of  legislation,  supposing 
that  which  is  assumed  to  be  true  ? 

In  the  first  place,  if  the  Legislature  had  proposed  to  give  them  the 
power  of  legislation,  they  could  not  have  done  so.  There  is  no  principle 
of  law  more  clearl}^  established  than  that  the  Legislature  cannot  depute 
the  right  of  legislation  to  any  other  body  of  any  other  kind  whatever. 
In  the  case  of  Rice  against  Foster,  in  4th  Harrington's  Delaware  Reports, 
and  the  numbers  of  cases  your  honors  had  before  3'ou  in  the  local  option 
controversies  last  year,  it  was  shown  that  the  right  of  legislation  cannot 
be  deputed  by  the  Legislature  to  any  one.  They  cannot  even  dei^ute  or 
refer  it  to  the  electors  of  a  State.  The  distinction  made  there  is,  that 
they  may  pass  a  law  and  refer  it  to  the  people,  or  the  electors,  for  ratifica- 
tion before  it  goes  into  force,  and  then,  if  the  law  be  perfect  in  all  its 
parts,  it  becomes  a  law  of  the  land;  but  the  Legislature  cannot  depute,  even 
to  their  own  constituents,  the  power  of  law  making.  Therefore,  tbat 
being  the  case,  even  the  people  have  not  the  power  of  law  making.  The 
Legislature  cannot  depute  to  the  people,  or  any  one  else,  the  power  of 
law  making,  and  where  can  the  constitutional  convention  get  the  power 
of  law  making?  It  cannot  get  it  from  the  people,  for  they  have  it  not 
themselves  ;  they  have  given  it  to  the  Legislature.  They  cannot  get  it 
from  the  Legislature,  because  the  Legislature  cannot  depute  it.  There  is 
nowhere  where  a  constitutional  convention  can  get  legislative  power,  and 
an}^  attempt  to  give  legislative  power  to  a  constitutional  convention  would 
be  void,  as  contrary  to  fundamental  law.  Of  course,  I  am  speaking  of 
constitutional  conventions,  and  not  revolutionary  conventions,  and  I  regard 
that  as  an  important  distinction. 

That  much  abused  book  of  Jameson,  which  goes  over  all  the  questions 
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connected  with  constitutions  most  thorougbl}^,  and  whose  author  seems  to 
have  been  brought  to  his  judgment  on  the  subject  of  constitutions  b}^  the 
sad  experience  they  had  in  the  West  of  frequent  changes  in  the  constitu- 
tions, and  frequent  constitutional  conventions,  so  that  he  has  learned  to 
understand  what  these  bodies  are,  and  what  dangers  may  attend  them, 
better  than  we  do  in  the  East,  laj's  that  down  very,  thoroughly.  He  re- 
fers, in  paragraph  418,  to  a  case  in  Delaware,  and  also,  in  paragraph  431, 
to  a  case  in  Illinois,  which  show  clearly  this  point.  The  latter  was  a  case 
under  the  submission  of  the  constitution  of  the  convention  of  1862.  That 
convention  undertook  to  legislate  as  well  as  to  report  a  frame  of  consti- 
tution ;  and,  among  other  legislation,  that  convention  reported  a  certain 
law  for  the  people  of  Chicago  to  vote  upon.  The  people  of  Chicago  voted 
upon  that  law,  adopted  the  law  as  passed  by  that  convention,  but  the 
people  of  Illinois  defeated  the  constitution  adopted  by  the  convention, 
and  the  Supreme  Court  of  Illinois  held,  in  the  case  referred  to  by  Mr. 
Jameson  in  a  note  at  the  bottom  of  the  page,  section  431,  that  that  did 
awaj'  with  the  whole  of  the  law  that  was  adopted  by  the  people  of  Chicago, 
and  that  this  legislation  was  all  void. 

There  is  a  distinct  precedent  up  to  the  point.  The  constitution  was  what 
the  convention  there  had  a  right  to  frame,  but  if  that  was  rejected,  it  did  away 
with  all  their  legislation.  If  they  had  had  legislative  powers,  such  would 
not  have  been  the  case,  for  they  would  have  had  the  right  to  pass  laws. 
If,  then,  the}-  cannot  legislate,  they  cannot  dispense  with  the  existing 
laws.  The  dispensing  power  or  suspending  power  of  law  is  one  of  the 
very  highest  powers  of  the  Legislature.  The  attempt  to  dispense  with 
or  to  suspend  law,  even  in  the  most  meritorious  case,  virtuall}^  cost  James 
the  Second  his  crown.  The  power  to  dispense  with  or  to  suspend  the 
duration  or  operation  of  law,  is  by  the  Bill  of  Rights  expressly  reserved 
to  the  Legislature.  How,  therefore,  can  the  convention  claim  to  exercise 
that  power  ? 

It  is  true,  it  pertains  to  a  branch  of  the  genus  legislature,  but  the  genus 
legislature  comprises  a  great  many  bodies.  Any  body  that  meets  to  pass 
laws,  may  be  inferred  to  be  a  legislature.  Revolutionary  conventions  are 
in  a  sense  legislatures,  but  they  are  not  legislatures  in  the  sense  of  our 
General  Assembly  with  its  two  Houses,  and  its  regular  restrictions.  Here 
is  a  point  in  which,  what  my  colleague,  Mr.  Gowen,  dwelt  upon,  has  not 
been  answered  at  all.  The  very  form  in  which  this  convention  was 
ordered  to  be  organized  by  the  act  of  1872,  and  against  which  the  con- 
vention never  protested,  never  complained,  expressly  shows  it  was  not 
intended  to  be  a  legislature.  The  ground  on  which  that  is  depended,  as 
shown  by  speeches  of  Mr.  Buckalew  and  others,  in  the  Legislature  of 
1872,  was  that  this  body  would  not  be  a  legislature  ;  would  not  have  any 
power  to  act,  but  would  have  mere  advisorj^  power;  and  judging  by  the 
intent,  there  is  not  the  slightest  ground  for  supposing  that  tlie  convention 
■could  have  power  to  legislate  ;  for  nobod}^  dreamed  before  that  convention 
came  into  being,  that  they  had  or  would  claim  to  have  any  other  power  ; 
and  why  my  learned  friend,  Mr.  Biddle,  should  assume  that  the  mere  fact 
of  calling  a  constitutional  convention,  means  a  constitutional  convention 
with  unlimited  powers,  what  I  call  a  revolutionary  convention,  I  cannot 
conceive. 

The  Legislature,  in  the  first  place,  was  not  bound  to  submit  the  ques- 
tion of  calling  a  convention  to  a  popular  vote  at  all.  Mr.  Biddle,  in  his 
argument,  said  that  Mr.  Jameson  stated  they  must  always  submit  the 
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question  of  calling  a  convention  to  a  popular  vote.  But  Mr.  Jameson 
sa3's  just  the  reverse.     He  says  : 

"  They  niaj'  or  may  not  do  it,"  and  fully  sets  this  forth  in  section  123. 
"  There  may  be  two  cases :  First,  when  the  Legislature  itself  passes 
upon  the  question  of  calling  a  convention  witliout  the  intervention  of 
the  electoral  I'tody;  aaid  secondly,  where  the  Legislature  first  recommends 
a  call,  then  refers  the  question  to  a  vote  of  the  electors  ;  and  finall}',  on 
an  affirmative  vote  by  the  latter,  issues  the  call."  And  all  the  cases  are 
summed  up  in  a  carefully  tabulated  statement  of  tliose  made  by  Mr. 
Jameson.  Mr.  Clark,  in  the  speech  in  the  constitutional  convention, 
already  referred  to,  says  : 

"  The  riglit  of  the  Legislature  to  call  a  convention,  after  a  submission 
to  the  people,  will,  of  course,  not  be  called  in  question  ;  and  I  think,  upon 
precedent  and  authority,  as  well  as  principle,  there  can  be  no  doubt  of  its 
authority  to  convene  such  a  convention  without  submission.  We  have 
uad  within  tlie  limits  of  the  United  States,  it  is  said,  before  and  since 
the  revolutionary  war,  in  excess  of  one  hundred  and  fift}'  constitutional 
conventions  ;  whilst  most  of  these  were  called  bj^^  legislative  action,  not 
one-fourth  of  them  were  authorized  by  previous  submission  and  vote  of 
the  people." 

Mr.  Jameson  has  given  us  in  his  appendix  a  carefully  tabulated  state- 
ment of  the  constitutional  conventions,  where  he  shows  that  not  more 
than  one-fourth  of  them  were  called  upon  a  previous  vote  of  the  people. 
Therefore,  what  was  that  previous  vote  of  the  people  ?  Was  that  any  act 
from  which  the  convention  received  any  charter?  Certainly  not.  That 
vote  was  simply  an  expression  of  opinion,  an  advisory  determination  of 
the  electors,  and,  I  beg  pardon,  it  was  not  the  people,  it  was  the  electors. 
It  was  simply  an  expression  of  the  electoral  desire,  that  a  constitutional 
convention  should  be  called  ;  and  they,  by  that  vote,  in  no  respect  parted 
or  removed  the  right  from  the  Legislature  to  exercise  their  sovereign 
power  in  calling  such  a  convention,  and  the  Legislature  still  possessed, 
after  that  vote,  as  well  as  before  that  vote,  the  right  to  call  or  not  to  call 
a  convention.  It  was  proper,  it  was  regardful  of  ascertaining  what  the 
wishes  of  the  people  were  to  submit  such  a  vote,  but  the  Legislature 
was  not  bound  to  do  it,  and  the  vote  had  no  legislative  power  when  taken. 
The  Legislature  could  not  depute  to  the  people  the  passing  upon  such  a 
question  so  as  to  oust  their  own  discretion  and  their  own  judgment  in 
the  matter,  and  they  did  not  ;  and  it  was  not  until  the  Legislature 
adopted  the  act  of  1872,  and  provided  for  the  calling  of  a  convention, 
that  there  was  any  law  under  which  the  convention  derived  authority. 
Therefore,  the  act  of  1872  is  said,  and  rightly  said,  to  constitute  the  char- 
ter under  which  the  convention  should  act. 

But  it  is  not  necessary  for  me,  for  the  purposes  of  this  argument,  to  go 
into  the  question  of  what  right  the  convention  might  have,  wlien  once  as- 
sembled, to  disregard  all  legislative  restrictions,  to  disregard  the  act  of 
1872,  and  all  other  acts;  to  consider  tliemselves  as  possessed  and  vested 
with  absolute  power ;  to  have  adopted  such  constitution  as  seemed  to  them 
good,  and  to  proclaim  it.  They  have  not  done  that ;  and  this  is  a  short 
and  speedy  answer  to  that.  They  have  not  done  it.  They  have  adjourned 
without  proclaiming  anj'thing. 

Now,  can  a  convention  do  anything  but  adopt  a  constitution  and  pro- 
claim it,  or  submit  it  to  the  people,  and,  after  it  receives  their  affirmative 
vote,  then  proclaim  it  ?     Can  a  convention  legislate  otherwise  than  by 
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framing  a  constitution  ?  I  may,  for  the  purpose  of  the  argument,  grant 
all  that  is  claimed  on  the  other  side  ;  I  may  grant  the  absolute  power  of 
the  convention  to  do  as  they  please;  I  ma}'  admit  even  all  the  rights  that 
the  late  Mr.  Dallas  claimed  in  his  letter  for  a  convention  ;  I  may  do  all 
that,  and  yet  there  will  be  no  more  right  vested  in  a  convention  to  pass 
an  act  of.legislation  of  the  character  of  this  ordinance  then  than  before. 
Because  the  convention  has,  in  certain  respects,  higher  power  than  the 
Legislature,  it  does  not  follow  that  it  has  the  same  power.  The  bodies 
are  intended  to  be  supplementary  to  each  other.  Tlie  convention  occupies 
exactly  the  space  that  the  Legislature  cannot  occupy;  what  it  deals  with 
is  exactly  what  is  excluded  from  legislative  interference— the  fundamental 
law — and  what  it  cannot  deal  with  is  exactly  what  the  Legislature  has  au- 
thority over — municipal  law  and  government — and  there  is  distinctly  the 
usurpation  of  which  we  complain. 

This  distinction  between  the  constitution  and  the  ordinary  law  is  very 
well  drawn  by  his  honor,  the  chief  justice,  in  a  case  which  the  other  side 
have  cited,  the  case  of  Patterson  against  Barlow,  10  P.  F.  Smith,  page  75. 
Your  honor  there  says  : 

"  The  constitution  cannot  execute  itself.  The  power  to  regulate  elec- 
tions is  legislative,  and  has  always  been  exercised  by  the  General  Assem- 
bly. The  precincts,  places,  and  boards  of  election  must  be  prescribed  by 
law." 

There  was  your  honor's  opinion,  not  in  a  case  in  which  was  brought  in 
question  the  right  of  the  constitution  to  execute  itself,  but  the  principle 
was  clearly  in  your  honor's  mind.  This  is  a  constitution,  or  a  constitu- 
tional convention,  that,  by  its  ordinance,  undertakes  to  execute  itself;  to 
be  the  executive  authority  as  to  the  right  of  proclaiming  the  constitution, 
counting  the  returns,  approving  them  and  all  that ;  and  it  further  claims 
to  l)e  a  judicial  department,  because  it  puts  a  provision  in  its  schedule  that 
this  ordinance  shall  be  valid  to  all  intents  and  purposes.  It  therefore  has 
undertaken  to  execute  itself  to  the  most  extraordinary  degree. 

What  are  the  precedents  that  my  friend  Mr.  Biddle  has  cited  on  that 
head  ?  He  cited,  in  tlie  first  place,  the  adoption  of  the  constitution  of  the 
United  States  in  1789,  which  was  not  referred  to  Congress,  but  where  tiie 
convention  passed  upon  it.  That  seems  to  me  to  have  no  application 
whatever,  and  for  this  reason,  the  Congress  of  the  United  States,  prior 
to  the  adoption  of  the  constitution  of  1789,  was  not  a  sovereign  Legisla- 
ture. The  sovereigns,  prior  to  the  adoption  of  that  constitution,  were 
the  States,  which  is  expressly  explained  by  Mr.  Wilson,  of  Pennsylvania, 
in  Jameson,  section  309.     That  profound  jurist  said  : 

"  With  regard  to  the  power  of  the  convention,  he  conceived  himself 
authorized  to  conclude  nothing,  but  to  be  at  liberty  to  propose  anything." 

In  the  same  section  we  find  that  Governor  Randolph,  of  Virginia,  said  : 

"  Besides,  our  business  consists  in  recommending  a  system  of  govern- 
ment, not  in  making  it." 

Mr.  Madison  said  : 

"  The  principal  objections  to  that  plan  of  Mr  Randolph,  were  the  want 
of  power  and  the  want  of  practicability.  There  can  be  no  weight  in  the 
first,  as  the^rs^  is  not  to  be  here,  but  in  the  people." 

The  Constitution  of  the  United  States,  differing  from  other  constitu- 
tions, was  adopted  by  the  people  of  the  United  States,  not  by  the  elec- 
tors. It  was  adopted,  not  by  a  vote  of  the  electors,  but  by  a  vote  of  the 
several  Legislatures  of  the  States ;  and,  although  it  be  true  that  it  con- 
tained a  provision  that  it  should  go  into  force  as  soon  as  nine  States  had 
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ratified  it,  we  hear  nowlieve  that  any  attempt  was  made  to  put  it  into 
force,  or  that  it  was  ever  considered  as  binding  upon  any  of  the  sovereign 
'States  separatelj^  until  they  ratified  it.  The  force  of  the  Constitution  of 
the  United  States  received  its  authority  from  its  ratification,  and  from 
that  only, 

I  read  one  more  clause  from  Jameson,  my  much  abused  author. 

"  In  this  most  important  convention,  then,  of  which  most  of  the  founders 
of  our  institutions  were  members,  the  power  proper  onl}'  for  a  sovereign, 
of  definitive  legislation,  was  not  only  not  claimed  for  that  body,  but  it 
was  expressly  disclaimed." 

Then  Mr.  Diddle  has  referred  us  to  the  constitution  of  Virginia  of  1830, 
and  to  the  constitution  of  Tennessee.  With  regard  to  the  precedent  of 
the  constitution  of  Virginia,  I  will  cite  the  opinion  of  John  Randolph  as 
to  their  rights.  In  section  310  of  Jameson's  book,  John  Randolph  is  re- 
ported to  have  said  : 

"  Sir,  we  have  been  called  as  counsel  to  the  people — as  State  physicians 
to  propose  remedies  for  the  States'  diseases,  not  to  pass  an}'  act  which 
shall  have  in  itself  any  binding  force.  We  are  here  as  humble  advisers 
and  proposers  to  the  people." 

With  regard  to  the  constitution  of  Tennessee,  I  will  give  the  gentleman 
that  precedent.  If  the  court  considers  that  that  is  a  good  precedent,  and 
a  safe  precedent  to  abide  by,  of  a  constitutional  convention  disfranchising 
a  large  portion  of  the  electors— the  free  blacks — and  submitting  the  vote 
upon  their  disfranchisement  to  those  who  were  not  disfranchised — the 
whites — let  it  be  a  precedent ;  but  it  is  the  most  destructive  precedent  to 
be  cited  here  now  that  I  think  I  ever  heard,  for  such  a  right  could  be  only 
that  of  revolution.  Such  a  right  would  certainly'  leave  to  those  disfran- 
chised the  right  of  arms  as  tlie  only  right  by  which  they  could  redress 
themselves ;  and  such  a  constitution,  which  excluded  from  the  vote  upon 
its  adoption  a  large  body  of  the  whole  number  of  electors,  and  did  not 
allow  them  to  vote  on  the  question  of  their  own  disfranchisement,  is  a 
constitution  which  could  only  have  been  adopted  under  a  form  of  so- 
called  law  that  existed  at  one  time  in  a  portion  of  our  countr3%  So  with 
the  secession  ordinances.  They  were  adopted  in  just  such  manner,  and 
they  were  distinctly  revolutions.  They  were  absolutely  void ;  thej'  were 
absolutely  illegal,  as  has  been  since  held.  The  power  they  had  was  a 
revolutionary  power — the  right  of  force  of  arms. 

And  now,  may  it  please  your  honors,  when  we  treat  it  in  all  these  points 
of  view,  we  come  back  from  the  question  of  power  to  the  question  of  juris- 
diction. If  there  be  a  usurpation,  if  there  be  a  void  authority,  if  there  be 
an  excess  of  power,  can  your  honors  fail  to  have  jurisdiction  and  interfere 
to  repress  it  ?  Suppose,  yoar  honors,  that  this  were  an  absolutely  revolu- 
tionary convention ;  suppose  that,  by  force  of  arms,  after  the  manner  of 
Cromwell  and  Napoleon  the  First,  this  convention,  in  Spruce  street  below 
Sixth,  had  been  driven  out  of  their  hall  and  another  body  of  gentlemen 
installed  in  their  place ;  and  suppose  these  other  one  hundred  and  thirty- 
three  gentlemen,  by  the  simple  right  of  revolution,  had  adopted  a  consti- 
tution, and  it  came  before  your  honors  on  a  question  of  voting  on  it ;  if 
they  had  not  such  absolute  power  as  to  render  courts  of  justice  inacces- 
sible, would  your  honors  say  that  they  had  no  right  to  protect  the  Legis- 
lature and  the  people  of  the  commonwealth  by  injunction  against  the  pro- 
ceedings of  this  absolutely  revolutionary  body  ?  I  think  to  state  the 
question  is  enough  to  answer  it.  If  the  body  was  a  revolutionary  one ;  or, 
if  the  revolutioa  had  not  gone  so  far  that  inter  artna  silent  leges  ;  if  the 
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court  had  not  been  pushed  from  their  seats,  they  would  be  bound  to  inter- 
lere  in  behalf  of  the  law  and  conservatism  against  revolutionary  force. 

I  can  give  the  learned  gentleman  one  more  precedent,  perhaps,  from 
ancient  history,  of  a  constitutional  convention  that  considered  tliey  had 
legislative  power,  a  power  beyond  that  of  making  a  form  of  government. 
The  Decemvirs,  in  Roman  history,  were  established  to  frame  a  code  of 
laws  which  thej^  had  imported  from  Greece  on  twelve  tables.  They  found 
the  task  of  framing  and  adopting  these  laws  so  long  and  arduous,  that 
tlie^^  put  off  the  final  decision  from  year  to  year,  and  meanwhile  usurped 
everj^  function  of  government.  The  senate  became  powerless  to  interfere, 
the  consuls  were  powerless,  and  the  Decemvirs  sat  continuously  until  they 
were  overthrown  by  revolution.  That  is  wliat  might  be  iairly  ex{)ected  if 
a  convention  has  legislative  power,  or  any  otlier  pcjwer  bej'ond  that  which 
was  intended  to  be  given  it,  of  framing  fundamental  law. 

One  more  passage  from  Jameson,  and  I  leave  this  case.  In  section  311 
we  find : 

"  Of  these  two  theories,  it  is  important  now  to  note  that  the  first,  which 
attributes  to  the  convention  powers  amounting  sometimes — in  the  State 
alone  considered,  in  which  the  body  meets — to  absolute  sovereignty,  is  of 
modern  origin.  A  careful  search  amongst  the  records  of  our  conventions 
reveals  no  trace  of  it  earlier  than  the  New  York  convention  of  1821.  In 
1829  it  again  made  its  appearance  in  the  Virginia  convention,  but  ob- 
scurely and  liesitatingly.  A  question  arose  as  to  the  power  of  that  con- 
vention to  disregard  positive  instructions  of  the  Legislature  relative  to  the 
submission  of  the  fruit  of  its  labors  to  the  people,  in  the  discussion  of 
which,  doctrines  were  propounded  which  afterwards  ripened  into  the 
theory  in  question." 

Then  follows,  in  a  note  to  the  same  section,  certain  mention  of  the  letter 
of  Mr.  Dallas,  the  first  authoritative  statement  of  these  extraordinary  doc- 
trines, and  then  we  have  further  a  very  powerful  opinion  on  behalf  of  the 
rights  of  conventions,  which  I  am  a  little  surprised  my  learned  friends  did 
not  read.  That  is  the  opinion  of  William  L.  Yancey,  in  the  Alabama  con- 
vention of  1861.     He  says; 

"This  proposition  is  based  upon  the  idea  that  there  is  a  difference  be- 
tween the  people  and  the  delegate.  It  seems  to  me  that  this  is  an  error. 
There  is  a  difference  between  the  representatives  of  the  people  in  the  law- 
making body  and  the  people  themselves,  because  there  are  powers  reserved 
to  the  people  by  the  convention  of  Alabama,  and  which  the  General  As- 
sembly cannot  exercise.  But  in  this  body  is  all  i^ower — no  powers  are 
reserved  from  it.  The  people  are  here  in  the  persons  of  their  deputies. 
Life,  liberty  and  property  are  in  our  hands.  Look  to  the  ordinance 
adopting  the  constitution  of  Alabama.  It  states,  '  We,  the  people  of  Ala- 
bama,' &c.,  &c.  All  our  acts  are  supreme  without  ratification,  because 
they  are  the  acts  of  the  people  acting  in  their  sovereign  capacity." — Hist, 
.and  Deb.  Ala.  Con  v.,  1861,  p.  114. 

And  under  the  powerful  argument  of  Mr.  Yancej^  the  question  of  the 
secession  of  Alabama  was  not  submitted  to  the  people,  and  in  the  seces- 
sion of  these  States  there  is  probably  the  most  forcil)le  expression  of  that 
opinion,  and  it  is  a  very  certain  case  that  if  these  conventions  in  the  South 
had  not  usuiped  that  power,  they  could  not  have  carried  these  States  out 
the  Union  in  the  manner  they  did. 

1  have  gone  over  these  questions  briefly,  as  far  as  I  could,  and  confined  my- 
self as  much  as  possible  to  the  citation  of  authorities.  My  learned  friend, 
Mr.  Brewster,  will  conclude  for  us,  and  I  will  not  now  take  up  more  time. 
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Argument  of  Hon.  Wm.  H.  Armstrong. 

Uon.  Wm.  II.  Armstrong  continued  the  argument  for  the  defendants  as 
follows : 

May  it  please  _your  honors,  it  may  be  well  at  the  ontsct  of  tlie  argu- 
mcnt  to  take  a  very  brief  survey  of  the  field  involved  in  this  discussion. 
Tiiere  are  certain  facts  which  cannot  be  controverted,  and  there  are  cer- 
tain principles  respecting  powers  which  are  controverted.  It  is  a  fact  too 
palpable  to  be  denied,  that  the  people  of  Pennsyhania  directed  the  conven- 
ing of  a  convention  to  reform  their  constitution,  by  a  vote  wdiich  showed 
a  majority  of  more  than  a  quarter  of  a  million,  in  a  vote  of  less  than  4U0,- 
000. 

This  convention  has  assembled  by  some  authority  ;  it  has  done  cer- 
tain work,  and  it  proposes  to  submit  tliat  work  to  the  ratification  of  the 
people.  Now  I  apprehend  that  the  real  question  whicii  is  involved  in  this 
case  is  simply  this  :  Had  the  convention  power  to  submit  its  work  in  the 
manner  in  which  it  is  proposed  to  submit  it;  or,  in  other  words,  had  it 
power  to  pass  the  ordinance  of  submission  ?  Tliis  involves  necessarily, 
first,  the  question  of  the  general  power  wiiich  may  be  exercised  In'  a  con- 
stitutional convention  ;  second,  the  specific  power  which  this  convention 
has  undertaken  to  exercise. 

First.  Had  they  the  right  by  virtue  of  their  general  power,  to  submit 
the  question  as  they  projw  se  to  submit  it? 

Second.  Did  tlie  ordinance  of  1S1"2  provide  a  mode  of  submission  which 
this  convention  has  violated  without  author  it}' ;  or,  to  which  as  we  affirm, 
they  have  closely  conformed  ? 

Another  thing  which  cannot  be  controverted  is,  that  the  people  have 
a  right  to  change  their  fundamental  law;  and  there  are  two  modes  in 
whicli  it  ma}'  be  done,  and  only  two,  under  the  Constitution  of  the 
United  States.  I  lay  aside  that  part  of  the  argument  for  the  plain- 
tiff which  speaks  of  revolution  ;  for  I  take  it  that  under  the  Constitu- 
of  the  United  States,  so  long  as  it  shall  subsist,  there  can  be  no  revolution 
in  a  State,  for  that  Constitution  guarantees  a  republican  form  of  govern- 
ment to  every  State  ;  and  so  long  as  the  power  of  the  government  of  the 
United  States  continues,  there  can  be  no  revolution  in  a  State,  because  the 
parnmount  authority  of  the  general  government  would  at  once  repress  it, 
and  the  utmost  power  that  a  State  can  exercise,  is  the  change  of  its  funda- 
mental law  in  some  method  within  the  restriction  of  the  Federal  govern- 
ment, that  it  shall  be  a  republican  form  of  government.  What  is  a  form 
of  government  ?  I  need  not  go  back  to  trace  this  matter  through  lono- 
lines  of  history.  We  are  considering  a  i)i'actical  question  ;  and  prece- 
dents which  are  too  remote  to  affect  the  present  question  are  not  supposa- 
hly  to  affect  your  honors' judgments.  It  is  clearly  law  that  the  Lcjisla- 
ture  may  exercise  such  powers  as  are  not  expressly  withheld,  and  the  con- 
stitution of  Pennsylvania  and  of  other  States,  differs  in  that  respect  from 
the  Constitution  of  the  general  government — that  may  exercise  only  such 
powers  as  are  specifically  conferred;  the  Legislature  of  the  States  exercise 
all  powers  that  are  not  specially  denied.  Upon  these  principles  there  is 
no  room  for  question.  I  say  to  your  honors  that  I  deem  it  a  profound  fal- 
lacy on  the  part  of  the  learned  counsel  for  the  plaintifi'  in  this  case,  to  assert 
that  the  legislature  can  of  its  own  power  convene  a  convention  to  revise 
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the  constitution.  No  such  power  is  in  the  Legislature  ;  it  is  expressl}-  for- 
l)i(]den,  and  if  yonr  honors  will  turn  to  the  bill  of  rights,  which  in  the 
pamphlet  before  you,  will  be  found  in  the  beginning  of  the  Constitution, 
you   will  find   that   in  section  2  it  is  expressed: 

"AH  power  is  inherent  in  the  people,  and  all  free  governments  are 
founded  on  their  authorit}'^  and  instituted  for  their  peace,  safety,  and  hap- 
piness. For  the  advancement  of  these  ends  they  have  at  all  times  an  in- 
alienable and  indefeasible  right  to  alter,  reform  or  abolish  their  gov- 
ernment in  such  manner  as  they  may  think  proper." 

Now  the  only  form  of  government  which  is  recognized  as  applicable  to 
any  State  is  their  constitution.  There  is  no  other  mode  of  defining  a 
State  government,  and  there  is  no  form  of  government  known  to  the  State 
of  Pennsylvania,  or  to  any  other  State,  which  is  not  embodied  in  its  con- 
stitution. If,  then,  the  form  of  government  is  to  be  changed,  it  is  to  be 
changed  by  the  people,  for  they  have  reserved  to  themselves  the  right  as 
inherent  in  them,  which  they  have  never  delegated,  to  change  their  form 
of  government.  And  if  3'our  honors  will  now  look  to  the  last  paragraph 
of  the  bill  of  rights,  section  26,  you  will  find  expressly  provided  that,  "  To 
guard  against  transgressions  of  the  high  powers  which  we  have  delegated, 
we  declare  that  everything  in  this  article  is  excepted  out  of  the  general 
powers  of  government,  and  shall  forever  remain  inviolate." 

That  is  to  say,  by  the  second  section  of  the  bill  of  rights  the  people  re- 
serve to  themselves  the  sole  and  only  right  to  change  their  form  of  gov- 
ernment, and,  being  thus  withheld  and  reserved  to  the  people,  the  twenty- 
sixth  section  witholds  it  from  all  departments  of  the  government.  IIow 
then  can  the  learned  gentleman  [Mr.  Gowen]  undertake  to  sa}-  that  the 
Legislature  may  convene  a  constitutional  convention.  I  deny  it  upon 
autliority  of  tlie  constitution  as  it  stands,  which  withholds  from  the  Legis- 
ture  the  right  to  change  the  government,  and  upon  authority  which  runs 
V)ack  to  the  A^ery  foundations  of  republican  government  in  the  United 
States.  The  gentleman  has  spoken  of  revolutionary  times  and  revolu- 
tionary precedents  as  having  no  force.  The}'  have  just  this  force.  Prior 
to  the  institution  of  the  republican  government  of  the  United  States, 
there  were  no  governments  on  earth  that  had  constitutions  in  the  sense 
in  which  wc  use  that  term.  The  Constitution  of  England  was  an  un- 
written constitution  ;  a  constitution  deriving  its  authority  from  continuous 
recognition  anil  observance,  but  it  was  no  constitution  in  any  sense  in 
which  we  use  that  term. 

When  the  people  of  the  States  came  to  form  written  constitutions,  the}'- 
were  without  precedents,  unless  it  be  said  that  the  several  charters  which 
had  been  conferred  by  the  crown  upon  the  founders  of  our  States,  became 
severallj'  constitutions,  in  the  sense  that  there  was  no  legislative  power  to 
transcend  the  restrictions  which  they  contain.  When  then  the  government 
of  the  several  States  began  to  be  formed,  they  met  for  the  purpose  of  estab- 
lishing written  constitutions — fundamental  laws  which  the  Legislature 
could  not  violate.  At  that  time  there  were  no  Legislatures  which  were 
independent  of  the  charters  under  which  the  Provinces  were  ruled,  but 
whether  there  was  legislative  power  or  not,  the  first  conventions  assembled 
in  compliance  with  a  resolution  of  the  Federal  Congress. 

Without  going  at  all  into  details  upon  this  question,  for  it  only  remotely 
bears  upon  the  main  question,  suffice  it  to  sa}'  that  the  people,  in  their 
sovereign  capacity,  assembled  and  authorized  tlie  calling  of  conventions 
which  formed  the  first  constitution.    This  was  notably  the  case  as  respects 
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the  constitution  of  17'l6.  It  was  measiirabl}-  the  same  as  to  the  constitu- 
tion of  1T90,  and  as  respects  the  convention  of  ]  837.  They  were  expressly 
limited  by  the  people,  not  b}'  the  act  of  the  Legislature,  for  the  act  which 
submitted  the  question  of  a  convention  to  the  people,  limited  the  convention 
which  was  called  by  their  authorit}'  to  the  making  of  amendments  "  to  be 
submitted  to  the  people."  As  a  matter  of  course  it  followed  not  that  the 
Legislature  could  impose  restriction  upon  the  power  of  the  convention, 
for  I  utterly  repudiate  sucii  a  suggestion,  but  the  people  themselves  in 
calling  the  convention  chose  to  limit  the  exercise  of  power,  which  they 
would  confer  upon  the  convention  thus  assembled. 

The  learned  counsel  who  first  addressed  your  honors  on  behalf  of  the 
plaintiff's  in  the  bill,  cited  a  case  from  New  York.  I  will  not  repeat  the 
facts,  for  they  have  been  already  cited  to  your  honors ;  but  the  learned 
counsel  stopped  short  of  reading  tliat  part  of  the  opinion  which  defines  the 
relation  of  the  convention  to  the  Legislature.  In  Jameson's  work,  page 
543,  it  is  said  in  the  case  cited,  "  The  Legislature  is  not  supreme.  It  is 
onlv  one  of  the  instruments  of  that  absolute  sovereignty  which  resides  in 
the  whole  body  of  the  people.  Like  other  departments  of  the  govern- 
ment, it  acts  under  a  delegation  of  powers,  and  cannot  rightlj^  go  beyond 
the  limits  which  have  been  assigned  to  it.  This  delegation  of  powers  has 
been  made  b}'  a  fundamental  law%  which  no  one  department  of  the  govern- 
ment, nor  all  departments  united,  have  authorit}'  to  change" — and  for  the 
reason  that  it  is  not  called  under  authorit}^  of  any  department  of  the  gov- 
ernment, but  called  by  the  people  in  their  sovereign  capacity,  "  This  can 
only  be  done  by  the  people  themselves.  A  power  has  been  given  to  the 
Legislature  to  propose  amendments  to  the  constitution,  which,  when  ap- 
proved and  ratified  by  the  people,  become  a  part  of  the  fundamental  law  ; 
but  no  power  has  been  delegated  to  the  Legislature  to  call  a  convention 
to  revise  the  constitution.  That  is  a  measure  which  must  come  from  and 
be  the  act  of  the  people  themselves.  JS either  the  calling  of  a  convention, 
nor  the  convention  itself,  is  a  proceeding  under  the  constitution  ;  it  is 
above  and  beyond  the  constitution.  Instead  of  acting  under  the  form  and 
within  the  limits  prescribed  by  that  instrument,  the  very  business  of  a 
convention  is  to  change  those  forms  and  boundaries  as  the  public  inter- 
ests ma}'  seem  to  require.  A  convention  is  not  a  government  measure, 
but  a  movement  of  the  people,  having  for  its  object  a  change,  either  iu 
whole  or  in  part,  of  the  existing  form  of  government." 

"  Look  for  a  moment  at  the  general  principles  involved.  If  the  law  be 
not  as  I  have  just  read,  it  must  tbllow  that  the  Legislature  can  thwart 
the  people  in  their  efforts  of  reform,  by  imposing  unlimited  restrictions 
upon  the  convention  after  it  has  been  authorized,  or  in  other  words,  called 
by  the  people.  Is  it  not  supposable  that  the  very  abuses  which  the  peo- 
ple intended  to  be  corrected,  may  be  the  abuses  of  legislation  ?  I  venture 
to  say  that  no  abuses  under  the  existing  constitution  were  more  distinctly 
in  the  mind  of  the  people  in  calling  the  present  convention  than  the  abuses 
of  legislation.  They  had  become  enormous,  and  were  one  of  the  very 
reasons  for  calling  it.  Now,  imagine  that  these  abuses  exist,  and  that 
the  people  have  determined  that  tlie}'  shall  be  corrected ;  if  the  theor}' 
of  my  learned  opponent  be  sound,  then  no  convention  can  be  called  with- 
out the  consent  of  the  Legislature,  and  under  such  limitations  as  they 
ma}'  prescribe. 

Mr.  GowEN — Yes,  sir. 

Mr  Armstrong — And  he  assents  to  it. 
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Mr.  AsHHURST — How  can  it  be  clone  ? 

Mr.  Armstrong — Tlie  gentleman  asks  me  how  it  can  be  done,  and  I 
will  answer  the  gentleman.  If  the  people  desire  a  convention,  and  the 
Legislature  refuse  to  call  it,  tiiey  may  change  the  Legislature  until  thoy 
find  one  that  will  call  it ;  but  this  is  only  half  my  answer.  Now,  suppose 
no  Legislature  can  be  found  that  will  call  it,  will  the  gentleman  undertake 
to  say  that  the  people  are  without  remedy  ?  I  ask  the  gentleman  are  they 
without  remedy  ? 

Mr.  GowEN — ReA^olution  I 

Mr.  Armstrong — He  replies,  revolution,  and  agrees  in  a  modified  signi- 
fication of  the  word  ;  but  the  gentleman  puts  the  answer  with  a  sort  of 
triumphant  air,  as  though  it  were  conclusive  upon  the  question.  If  the 
forms  of  law  fail,  revolution,  in  some  sense,  must  follow,  but  not  revolu- 
tion in  the  sense  which  the  gentleman  has  so  eloquently  urged  upon  the 
court.  In  the  case  supposed,  a  great  necessity  would  exist,  when  the  peo- 
ple in  the  exercise  of  their  inherent  rights,  guarantied  by  the  constitution 
itself,  would  have  the  right  to  call  a  convention,  and  it  matters  not  under 
such  extreme  circumstances,  whether  it  is  by  legislative  authority  or 
otherwise  ;  for  there  rests  in  the  people  an  inherent  right  to  reform  their 
government;  and  if  a  convention  assembles  by  their  authority,  and  their 
work  is  approved  by  the  people,  and  proclaimed  as  such,  I  hold  that  all 
the  co-ordinate  branches  of  the  government  would  be  bound  to  accept  it. 
Call  this  revolution,  if  you  please,  it  would  be  revolution  in  a  fearful 
method—  and  one  to  be  encouraged  rather  than  of  violence,  which,  in  the 
case  supposed,  would  otherwise  ensue.  In  the  creation  of  the  convention 
which  framed  the  constitution  of  177fi,  the  people  themselves,  by  town- 
meetings,  and  by  resolutions,  called  for  the  convention  which  assembled  and 
framed  their  constitution,  and  it  was  adopted  without  even  submitting  it 
to  the  people — and  its  authority  was  never  questioned. 

But,  your  honors,  suppose  it  were  necessary  that  the  Legislature  should 
be  convened  for  the  purpose  of  calling  a  convention,  after  tlie}'  have  called 
the  convention,  and  the  people  in  obedience  to  that  law  have  voted  in  favor 
of  it,  can  they  impose  restrictions  upon  it?  That  is  the  question.  This 
conventimi  was  called  under  the  act  of  1871  ;  the  act  of  1872  undertook, 
after  it  was  called,  to  impose  restrictions  upon  the  power  of  the  conven- 
tion. If  they  were  competent  to  do  it,  wh}'  might  they  not  have  said  tliis 
convention  shall  not  deal  with  the  question  of  legislation,  because  3'our 
honors  will  bear  in  mind  it  is  a  question  of  power  ?  If  they  have  not  the 
povver  to  impose  restriction,  then  this  question  is  at  an  end  ;  if  the}'  have 
the  power,  then  I  submit  it  to  the  counsel  and  to  your  honors,  what  limita- 
tion is  there  upon  it?  Any  ?  Not  at  all.  And  the  people  wouhl  become 
helpless,  because  the  Legislature  would  have  it  in  their  power,  after  a  con- 
vention was  called,  so  to  limit  the  exercise  of  their  powers  as  to  prevent 
the  correction  of  the  very  abuses  which  might  have  been  the  occasion  for 
calling  it.  Such  a  convention  might  be  a  delusion — and  a  snare — and  an 
instrument  of  more  and  vast  oppression.  A  convention  assembled,  in  an 
important  sense  does  represent  the  sovereignty  of  the  people.  It  re- 
presents it  in  a  higher  sense  than  a  Legislature.  I  do  not  undertake  to 
say,  nor  do  I  believe,  that  a  convention  has  legislative  powers  in  the 
sense  that  the  gentleman  refers  to  it.  I  do  not  believe  that  the  couA^en- 
tion  has  legislative  power  in  the  sense  that  they  could  enact  law  and  put 
that  law  into  operation,  which  should  of  itself,  and  In'  itself,  be  binding 
upon  the  State  ;  and  for  the  plainest  of  reasons  a  convention  is  called  to  do 
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a  specific  and  particular  work;  they  are  called  to  frame  a  constitution,  and 
such  proposed  constitution  is  absolutely  null  and  void  and  nothing  ia 
contemplation  of  law  until  it  becomes  a  constitution,  either  by  proclama- 
tion or  adoption,  or  both. 

The  work  that  this  convention  has  done  is,  until  ratified,  nothing.  It 
binds  no  right.  It  disturbs  no  oflfice.  It  imposes  no  duty.  It  restricts 
the  exercises  of  none.  Your  honors  would  not  recognize  it  for  a  moment, 
if  it  were  set  up  for  the  purpose  of  overriding  a  vested  right.  It  is  as  yet 
nothing.  Yet  the  powers  of  the  convention  are  such  tliat  they  may  over- 
ride even  vested  rights,  with  one  single  exception,  they  may  not  des- 
troy such  rights  as  are  under  the  protection  of  the  Constitution  of  the 
United  States  ;  but  any  vested  right  that  depends  for  its  validity  upou 
the  constitution  of  this  State  alone,  a  new  constitution  may  totally  abro- 
gate, and  it  has  been  so  ruled  over  and  over  again.  Your  honors  have 
vested  rights  in  your  office,  in  your  salary,  in  the  functions  of  your  office, 
if  your  honors  please  ;  and  yet,  following  all  the  precedents  of  constiiu- 
tional  conventions,  is  there  any  power  that  could  have  prevented  this  con- 
vention, with  the  concurrence  of  the  people  of  the  State,  from  ousting  every 
member  of  this  court?  None.  They  could  have  ousted  the  governor, 
they  could  have  lengthened  or  shortened  his  term  These  are  the  ordinary 
powers  of  conventions.  That  they  have  not  been  dangerousl.y,  or  im- 
properly, or  imprudently  exercised,  is  not  due  to  a  lack  of  power,  but  to 
the  discretion  of  the  men  who  exercised  it,  and  your  honors  will  take  the 
distinction. 

"What  is  this  law  they  talk  of,  this  act  of  18T2?  Is  it  anything  other 
than  a  law?  It  is  a  law,  yet  this  convention  has  set  it  aside  in  some  re- 
spects not  controverted,  and  has  set  aside  other  laws,  man}'  of  them,  not 
bv  their  power,  but  by  the  i)ower  of  the  people  wliom  they  represent.  Is 
there  an^-thing  sacred  in  this  law  to  exempt  it  from  the  operations  of  the 
general  powers  of  the  convention  ?  What  gives  to  this  act  such  specific  and 
transcendent  authority  that  the  people  themselves  shall  not  disturb  it, 
when  it  is  admitted  that  they  have  a  right  to  nullify  or  modify  every 
other  law  of  the  State  ? 

I  do  not  now  come  to  the  question  whether  we  have  transcended  the 
power  conferred,  but  I  am  arguing  to  your  honors  that,  under  the  powers 
conferred  upon  this  convention,  we  had  a  right,  sul)ject  to  the  ratification 
of  the  people,  to  do  an}^  of  these  things.  But  our  work  is  a  nullity  until 
the  people  ratify  it,  and  I  call  your  iionors'  attention  to  the  ordinance  iu 
that  res[)ect.  The  third  section  provides  :  "  If  it  shall  appear  that  a  ma- 
jority of  the  votes  polled  are  for  the  new  constitution,  then  it  shall  be  the 
constitution,  and  it  shall  take  effect,  &c. ;  but  if  it  shall  appear  tliat  a  ma- 
jority of  the  votes  polled  were  against  the  new  constitution,  then  it  shall 
be  rejected,  and  be  null  and  void." 

What  have  we  done  in  ordering  this  election?  In  what  sense  is  it  an 
election  at  all?  I  know  very  well  that  it  is  called  an  election,  for  conve- 
nience, in  the  ordinance  ;  it  is  spoken  of  as  an  election  in  the  act  of  1872  ;  but 
in  what  proper  sense  is  this  an  election  at  all,  so  far  as  to  give  to  this  court 
a  jurisdiction  over  it  ?  Wh}',  your  honors,  it  is  not  a  general  election,  it  is 
not  a  special  election,  it  is  in  short  nothing  more  than  a  balh^t  of  the  people, 
to  ascertain  an  approval  or  disapproval,  or  an  assent  or  a  dissent,  from  au 
abstract  proposition.  No  officer  goes  into  office  under  this  election  ;  no 
officer  goes  out  of  otfice.  It  is  a  pure  abstraction,  and  the  question  is 
submitted  to  the  people,  in  due  form,  to  say  whether  they  will  or  will  not 
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approve  of  a  certain  measure ;  that  is  not  an  election.  It  is  an  election 
only  in  the  sense  that  it  is  a  ballot.  I  am  not  novv  contendinu-  merely 
about  words ;  there  is  substantial  substance  in  it.  It  means  tliis  :  that 
the  question  which  is  involved  in  this  election,  if  you  so  please  to  call  it, 
is  of  such  a  public  nature  and  character,  as  that  it  involves  no  riglit  of 
private  property,  or  of  private  otiice,  that  can  give  jurisdiction  to  this 
court.     It  appertains  to  the  constitution  alone,  and  to  nothing  else. 

This  convention  has,  I  arfirm,  by  its  general  powers,  the  right  to  do  all 
that  appertains  to  tlie  thing  required  to  be  done.  It  is  a  general  principle 
that  wliere  anything  is  required  by  law  to  be  done,  all  the  powers  wliicli 
are  essential  and  necessary  to  its  performance  go  with  the  grant  of  the 
thing  itself.  If  we  were  simply  required  to  propose  a  constitution  for  the 
ratiticaLion  of  the  people,  with  uothiiig  said  as  to  tlie  manner  of  doing  it, 
it  would  necessarily  fall  to  the  lot  of  the  convention  to  determine  the 
mode,  because  it  would  be  a  part  of  the  general  duty  imposed  upon  them 
in  fultilment  of  that  which  they  were  commanded  by  the  people  to  do. 
Now,  I  am  not  here,  as  I  have  said,  to  contest  with  these  gentlemen  upon 
tlie  question  of  whether  this  is  or  is  not  an  election.  I  care  nothing  for  the 
word  Iain  speaking  to  your  honors  upon  the  question  of  the  jurisdiction 
which  you  exercise — that  it  is  not  an  election  in  the  sense  of  choosing  any 
officer  who  shall  exercise  the  power  of  an  office.  There  is  no  private  right 
involved.  There  is  nothing  wliicli  puts  the  admitted  powers  of  your  honors 
in  exercise,  because  the  entire  question  is  a  mere  assent  or  dissent  to  an 
abstract  proposition  which  is  wholly  without  force  until  it  be  adopted, 
and  by  the  very  terms  of  the  ordinance  is  without  force,  and  the  whole 
proceeding  null  and  void  ;  of  no  force  if  not  approved. 

iSomething  has  been  said  about  tlie  lack  of  power  to  punish  any  officer 
holding  this  election,  who  fails  to  discharge  his  duty.  Tt  might  be  answer 
enough  to  say  that  the  people  have  not,  nor  has  the  existing  constitution, 
under  which  they  claim  all  the  rights  that  they  are  asserting  here,  vested 
in  your  honors  any  discretion  over  that  subject;  it  might  be  answer 
enough  to  say  that  whether  tliere  be  power,  or  lack  of  power,  in  this  ordi- 
nance to  punish  an  infringement  or  infraction  of  the  law,  is  a  question  of 
mere  discretion  which  this  court  cannot  supervise.  Where  do  you  get  the 
authority  to  supervise  the  discretion  of  the  convention?  Your  honors 
might  deem  that  our  railroad  article,  our  judiciary  article,  our  legislative 
article,  or  any  part  of  them,  is  indiscreet  and  unwise.  You  exercise  your 
power  as  individuals  by  expressing  that  opinion  against  it,  if  you  please  ; 
but  where  do  you  get  the  judicial  power  that  clothes  you  with  the  right  to 
supervise  the  discretion  of  this  convention  ? 

But  the  ordinance  is  not  so  lacking  in  authority.  It  is  to  be  observed 
that  as  to  all  the  State,  except  the  city  of  Philadelphia,  it  provides  that 
the  election  shall  be  held  and  conducted  by  the  regular  election  otlicers, 
and  I  call  your  honors'  attention  to  those  words,  "  held  and  conducted." 
Where  in  the  acts  of  Assembly  the  intent  is  to  prescribe  the  mode  and 
manner,  as  respects  officers  and  all  the  machinery  of  election,  it  is  almost 
universally  expressed  to  be  "held  and  conducted."  Those  are  the  words 
of  the  ordinance  prescribed  by  the  convention ;  but  in  addition  it  is  pro^ 
vided  that  "  the  judges  and  inspectors  shall  conduct  the  election,  in  all  re- 
spects, conformably  to  the  general  election  laws  of  this  commonwealth, 
and  with  like  powers  and  duties  to  those  of  ordinary  election  officers."  I 
take  it  that  this  is  broad  enough  to  bring  those  officers  within  the  purview 
and  within  the  punishments  of  the  law.    The  fraudulent  exercise  of  power, 
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or  the  fraudulent  abuse  of  power  in  holding  nn  election,  would  of  itself 
be  a  misdemeanor,  and  punishable  as  such.  And  I  am  by  no  means  sure, 
your  honors,  that  it  requires  an  act  of  Assembly  to  punish  an  offence  which 
is  a  misdemeanor  at  common  law.  But  these  duties  are  exi^ressly  imposed 
b}'  the  ordinance,  and  the  general  election  is  to  be  conducted,  in  all  re- 
spects, conformably-  to  the  general  laws,  and  I  take  it  that  that  is  quite 
broad  enough  to  cover  the  two  thousand  officers,  more  or  less,  in  the  cit}'' 
of  Pliiladelphia,  ever}'  one  of  whom  is  within  such  provision,  and  would 
be  amenable  to  the  law.  That  the  convention  did  not  undertake,  in  terms, 
to  impose  penalties  against  the  commissioners  named  in  the  ordinance,  is 
simply  saying  tliat  it  had  that  trust  and  confidence  in  their  integrity  which 
it  had  a  right  to  repose,  and  Avliich  all  the  citizens  of  this  great  cit^^  feels, 
that  in  the  exercise  of  their  discretion  there  will  be  no  occasion  for  crimi- 
nal proceedings.  I  am  well  aware  that  the  gentlemen  may  reply  to  this: 
"  that  we  are  not  here  to  discuss  anything  else  than  the  letter  of  the  law, 
and  that  if  there  be  no  mode  of  punishment,  then  they  cannot  be  punished." 
And  I  will  ask  the  gentlemen,  what  of  it?  Does  it  follow  that  an  elec- 
tion law  which  prescribes  specific  modes  of  procedure  is  to  be  wholly  null 
and  void,  and  to  be  set  aside  by  the  court,  because  it  did  not  say  in  ex- 
press words,  "  if  3'ou  violate  this  law,  you  shall  be  punished."  Wliat  has 
that  to  do  with  the  question?  What  is  there  in  it  that  appertains  to  this 
discussion  ?  I  sa_y  that  all  the  sul)ordinate  officers  appointed  under  the 
ordinance  are  within  its  provisions,  amenable  to  the  law,  and  would  be 
punishable  as  any  other  election  officer  would  be  punished.  As  to  the  five 
commissioners,  if  the  convention  has  exercised  an  unwise  discretion  re- 
specting them,  what  has  this  court  to  say  about  it?  But,  sir,  even  as  to 
them,  I  hold  that  they  would  be  exercising  a  lawful  office  ;  a  corrupt  dere- 
liction would  be  a  misdemeanor  in  office,  punishable  by  law. 

The  powers  to  be  exercised  by  the  convention  have  many  precedents, 
and  I  beg  leave  to  call  your  honors'  attention  to  some  of  them.  I  call 
first  your  honors'  attention  to  the  constitution  of  the  State  of  Arkansas, 
which  I  now  propose  to  read  from  the  American  Constitution,  in  two  vol- 
umes, which  contains  all  the  Constitutions  of  tlie  United  States,  and  which 
were  furnished  to  the  convention,  and  1  presume  will  be  readily  obtain- 
able by  your  honors.  On  page  116,  vol.  1  of  Constitutions,  the  State  of 
Illinois  provides,  in  section  10  of  tlte  schedule: 

"No  person  disqualilied  from  A'oting  or  registering  under  this  constitu- 
tion shall  vote  for  candidates  for  any  olhce,  nor  sliall  be  permitted  to  vote 
for  the  ratification  or  rejection  of  this  constitution  at  the  polls  herein  au- 
thorized.''^ 

On  page  103  of  the  same  book,  you  find  the  elective  franchise  specifically 
limited,  and  restrictions  placed  upon  it,  and  the  right  of  voting  conferred 
as  to  some  citizens  and  restricted  as  to  others,  in  vvaj'S  which  were  wholly 
unknown  to  the  prior  constitution.  And  when  this  constitution  was  sub- 
mitted to  the  people,  the  voting  was  limited  by  the  qualifications  prescribed 
in  "this  constitution." 

Again,  in  section  12,  "Any  person  may  vote  at  the  polls  herein  author- 
ized for  the  election  of  officers  and  ratification  of  this  constitution,  whom  the 
judges  of  city  elections  shall  be  sati.^fied  by  oath  of  the  person  offering  to 
vote,  and  such  other  satisfactory  evidence  as  they  maj'  require,  is  a  leoally 
qualified  elector  under  this  constitution,  provided  the  judges  of  election 
shall  administer  to  every  person  oflering  to  vote  at  said  election  the  oath 
•prescribed  in  this  constitution.^^ 
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i  do  not  propose  to  repeat  again  to  your  honors  what  has  been 
said  in  respect  to  the  constitutions  of  Virginia  or  West  Virginia,  nor 
Marj'land,  nor  Rliode  Island,  none  of  which  can  be  called  constitu- 
tions following  the  rebellion,  or  connected  with  it  in  the  least.  They 
have  been  already  brought  to  3^our  honors'  attention,  and  I  will  not  com- 
ment further  upon  them.  But  in  the  schedule,  page  146  of  the  California 
constitution,  it  is  provided  that,  "  Every  citizen  of  California  declared  a 
legal  voter  by  (Ms  constitution,  and  every  citizen  of  the  United  States,  a 
resident  of  this  State,  &c.,  on  the  day  of  election,  shall  be  entitled  to  vote," 
&c.  And  again,  "  The  election  shall  be  conducted  in  tlie  manner  which 
was  prescribed  for  the  election  of  delegates  under  this  constitution." 

And  so  it  runs  through.  I  only  refer  your  honors  to  one  or  two  in- 
stances of  this  kind. 

Justice  Williams — What  is  the  fact?  Did  the  provisions  you  have 
quoted  enlarge  the  privilege  of  the  electors  or  restrict  it  ? 

Mr.  Armstrong — In  both  ways.  In  several  constitutions  which  I  will 
cite  to  you,  there  were  in  some  instances  restrictions,  antl  in  some  enlai'o-e- 
ments  of  the  elective  franchise,  and  memorably  so  in  some  of  the  Southern 
States,  as  I  will  show  your  honors  in  a  few  minutes. 

I  next  refer  your  honors  to  the  constitution  of  Illinois  of  1870,  on  page 
327  of  the  same  book  : 

"  Every  person  entitled  to  vote  under  the  provisions  of  this  constitution, 
as  defined  in  the  article  in  relation  to  suffrage,  shall  be  entitled  to  vote 
for  the  adoption  or  rejection  of  this  constitution,  and  for  or  against  the 
articles,  sections  and  questions  aforesaid,  separately  submitted." 

If  you  will  examine  this  book  you  will  see  innumerable  instances  in 
which  the  right  to  vote  upon  the  question  of  the  adoption  of  a  pro])osed 
constitution  is  expressly  conferred,  and  also  where  voters  exercised  the 
right  to  vote  at  the  first  election  who  could  not  vote  before.  We  see  the 
same  in  Kansas,  page  424.  Your  honors  will  remember  that  in  Kansas 
there  was  the  Lawrence  constitution,  the  Lecompton  constitution,  the 
Topeka  constitution,  and  I  do  not  know  how  many  more.  They  got  it 
settled  at  last,  and  in  the  constitution,  which  I  now  cite: 

"All  persons  having  the  qualification  of  electors,  according  to  the  pro- 
visions of  this  constitution,  at  the  date  of  each  of  said  elections,  and  who 
shall  have  been  duly  registered  according  to  the  provisions  of  the  regis- 
try law  of  this  Territory,  and  none  others,  shall  be  entitled  to  vote  at 
each  of  said  elections." 

Let  me  call  your  honors'  attention  again  to  Louisiana,  because  this  is  a 
case  of  an  ordinance.     In  section  154  it  is  provided  : 

"  In  order  to  establish  a  civil  government,  as  required  the  by  act  of  Con- 
gress, March  23d,  1867,  an  election  shall  be  held,  at  the  same  time  and 
place  at  which  the  constitution  is  submitted  for  ratification,  for  all  State, 
judicial,  parish,  and  municipal  officers,  for  members  of  the  General  As- 
sembly and  for  congressional  representatives;  at  which  election,  the  elec- 
tors who  are  qualified  under  the  reconstruction  acts  of  Congress  shall 
vote,  and  none  others  ;  provided  that  any  elector  shall  be  eligible  to  any 
office  under  any  municipal  corporation  in  this  State." 

Then,  in  the  156th  section  : 

"  And,  in  case  the  commanding  general  should  not  so  authorize  said 
registrars  and  commissioners,  the  committee  of  seven  appointed  by  this 
couvention   take  charge  of  the  whole  matter,  of  the  ratification  of  the 
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constitution  and  the  election,  the  civil  officers  shall  appoint  one  regis- 
trar for  each  parish  in  the  State." 

It  is  in  vain  for  the  gentlemen  to  reply  to  this:  "  All  this  was  done 
under  the  reconstruction  act  of  Conp:ress."  These  men  were  exercising 
their  State  rights.  They  were  exercising  rights  in  this  regard  upon  which 
the  act  of  Congress  was  wholly  silent,  and  it  is  not  necessary  to  say  that 
these  were  constitutions  frawed  nn<ler  such  provisions.  There  was  author- 
ity given  under  the  act  of  Congress  to  frame  a  constitution,  but  there  was 
no  restriction  in  that  act  which  provided  the  mode  or  the  manner  in  which 
it  should  be  submitted,  or  in  which  it  should  be  voted  upon  ;  and  tliese 
States  exercised,  not  the  powers  vested  in  them  under  the  act  of  Congress, 
but  exercised  the  powers  which  were  vested  in  them  by  virtue  of  their 
inherent  rights  as  people  of  the  State ;  and  in  these  instances  they  ap- 
pointed officers  precisely  analogous  to  the  commissioners  appointed  by 
the  ordinance  which  is  tlie  subject  of  controversy  here. 

In  tlie  Minnesota  constitution,  page  735,  we  find: 

"  Upon  the  day  so  designated,  every  free  white  male  inhabitant  over 
the  age  of  twenty-one  years,  who  shall  have  resided  within  the  limits  of 
the  State  for  ten  days  previous  to  the  day  of  such  election,  may  vote  for 
all  officers  to  be  elected  under  this  constitution  at  such  election,  and  also 
for  or  against  the  adoption  of  this  constitution." 

The  power  conferred  iiere,  wliolly  irrespective  of  any  other  considera- 
tion than  the  inherent  right  which  vested  in  the  State  itself,  as  delegated 
to  the  convention  to  frame  a  constitution,  and  declare  the  mode  in  which 
the  election  shall  be  conducted,  and  the  persons  who  shall  exercise  the 
elective  franchise. 

Judge  WiLLTAMS — As  matter  of  fact,  are  all  these  cases  you  are  now 
citing  cases  where  they  had  no  constitution  in  existence  at  the  time  ? 

Mr.  Armstrong — Not  all  of  tliem  ;  some  of  them  are. 

Judge  Williams — As  matter  of  fact,  under  the  reconstruction  act,  were 
there  any  constitutions  in  l)eing  when  these  conventions  were  held  ? 

Mr.  Armstrong — That  is  a  question  that  there  has  been  some  ditSculty 
in  deciding. 

Judge  Williams — As  a  matter  fact,  did  the  act  of  Congress  go  upon 
the  hyijothesis  that  there  was  no  State  constitution  ? 

Mr.  Armstrong — I  suppose  it  did.     I  so  understood  it  mj^self. 

Mr.  BRKWbTER — Certainly. 

Mr.  Armstrong — Tlie  act  of  Congress  went  on  that  h3^pothesis.  But 
this  was  an  exercise  of  State  power  not  restrained  by  act  of  Congress  ; 
but  I  cite  them  as  facts,  in  connection  with  the  exercise  of  similar  powers 
by  conventions,  where  no  such  question  did  or  could  arise.  But  then  they 
did  more  than  that.  I  will  call  your  attention  to  the  ordinance  of  Missis- 
sippi, page  770,  in  the  same  book.  In  this  case,  by  mere  ordinance — and 
1  call  your  honors'  attention  to  this — in  this  case  also,  this  being  an  ordi- 
nance which  appointed  commissioners,  there  was  nothing  in  any  previous 
;onstitution  and  nothing  in  the  act  of  Congress  which  required  or  forbade 
it.  The}'  exercised  the  authority  which  was  vested  in  them  as  a  constitu- 
tional convention,  and  they  passed  an  ordinance,  of  which  I  read  the  7th 
section,  page  771  : 

"The  committee  of  five  appointed  under  the  authority  of  this  conven- 
tion, shall  appoint  three  commis.Nioners  of  elections  for  each  count}^  whose 
duty  it  shall  be  to  attend  the  election  for  the  ratification  or  rejection  of 
this  constitution  ;  who  shall  also,  at  the  same  time  and  place,  attend  the 
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election  for  all  officers  and  representatives  herein  ordered,  and  be  present 
at  the  counting  of  the  vote,  and  forward  the  result  of  the  same  to  the 
chairman  of  said  committee  within  three  days  thereafter." 

Here  is  an  exercise  of  power  in  the  appointment  of  commissioners  by 
ordinance  and  without  an  authority  to  do  it  anywhere,  except  in  the  gene- 
ral powers  of  the  convention. 

But  the  State  of  South  Carolina  is  even  more  remarkable  in  that  re- 
spect. The  constitution  of  that  State  is  in  the  second  volume,  paoe  308, 
and  they  passed  a  brief  ordinance,  found  on  page  312;  and  here  I  may 
say,  that  whilst  the  ordinances  of  secession  were  questioned,  and  were 
held  to  be  invalid,  because  they  impaired  the  original  compact,  they  in- 
vaded tliat  right  which  bound  all  the  States  together  in  one  general  gov- 
ernment, and  forbade  secession  ;  tliese  ordinances  which  were  the  out- 
growth of  the  authority  of  the  convention  alone,  have  never,  so  far  as  I 
understand,  been  questioned.  They  are  inserted  in  this  book  as  ordinances 
Avhich  were  passed  with  vitality  enough  to  ensure  their  performance,  and 
have  become  the  settled  law  of  the  State.  Now  this  ordinance,  by  the 
fourth  section,  provides:  "That  a  board  of  commissioners  is  hereby  ap- 
pointed " — and  this  in  an  ordinance  embodied  in  the  constitution  in  no 
other  sense  than  the  ordinance  which  we  have  passed  in  Pennsylvania. 
It  was  an  ordinance  passed  by  the  convention,  authenticated  as  being 
done  in  convention,  by  authority  of  the  convention,  and  operating  to  the 
same  end  and  purpose.  In  furtherance  of  the  rights  and  powers  vested  in 
the  convention,  and  in  pursuance  of  article  four  of  this  ordinance,  it  is 
provided,  "  That  a  board  of  commissioners  is  hereby  appointed,  to  consist 
of  Messrs.  E.  W.  M.  Mackey,  F.  L.  Cardoza,  A.  J.  Kansier  and  C.  C. 
Bowen,  who  shall  keep  an  office  for  the  transaction  of  business  in  the  city 
of  Charleston,  and  who  may  employ  such  clerical  force  as  may  be  neces- 
sary, and  who  are  empowered  to  cause  to  he  appointed  suitable  persons  for 
managers  of  elections  in  each  county  in  the  State  to  hold  the  election  pro- 
vided  for  by  this  ordinance.  Said  commissioners  shall  have  power  to  use 
all  the  necessary  means  to  secure  a  full  and  fair  vote  upon  the  constitution 
and  the  election  of  officers.''^  Then  they  are  authorized  by  subsequent 
sections  to  provide  for  the  case  of  death,  resignation  or  inability.  And 
should  the  board  of  commissioners  think  it  necessary  or  expedient,  they 
were  there'oy  authorized  to  extend  in  any  county  or  counties,  election 
precinct  or  precincts,  the  number  of  days  during  which  the  election  afore- 
said should  be  held,  from  three  to  five  days. 

Your  honors  see  that  tliis  ordinance  passed  by  the  convention  not  only 
undertakes  to  determine  who  should  vote,  but  who  may  hold  the  election, 
the  time  when  it  shall  be  held,  and  the  officers  by  whom  it  shall  be  held ; 
but  that  it  further  undertakes  not  only  to  name  the  day  upon  which  the 
election  shall  be  held,  but  gives  to  these  commissioners  the  2:)ower  to  ex- 
tend the  time  of  voting  one  or  more  days,  in  their  discretion.  Has  it  even 
been  questioned  ?  Does  it  do  for  the  gentlemen  who  hold  up  the  act  of 
Congress  with  reference  to  all  these  numerous  cases,  to  say  tnat  because 
the  Government  of  the  United  States  did  not  recognize  the  prior  existing 
constitutions  of  the  States  in  secession,  and  authorized  them  to  make  a  con- 
stitution, that  therefore  there  is  no  force  in  the  precedent  by  which,  in  the 
exercise  of  their  convention  povvers,  they  appointed  commissioners  to 
define  the  voters  and  the  time  of  voting,  and  with  power  to  extend,  in 
their  discretion,  the  number  of  days  in  which  the  election  may  be  held — 
powers  with  which  the  act  of  Congress  had  nothing  whatever  to  do. 
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Judge  Williams — As  matter  of  fact,  did  these  conventions  derive  their 
powers  from  tiie  people  of  the  State,  or  from  the  act  of  Congress? 

Mr.  Armstrong — Tliey  derived  it  from  tlie  people  of  the  State,  and  of 
this  I  have  no  doubt  whatever.  There  was  nothing  in  the  act  of  Con- 
gress which  limited  or  defined  the  qualification  of  voters — 3'ou  may  call 
it  an  enaliling  act,  if  5'ou  please,  but  it  left  the  formation  of  the  constitu- 
tion of  the  State  wholly  to  their  own  discretion. 

The  theor}'  that  the  States  in  rebellion  were  reduced  to  a  territorial  con- 
dition, never  was  sanctioned  by  Congress  nor  by  judicial  authority.  They 
were  States  in  rebellion,  but  they  were,  nevertlieless,  States,  and  in  form- 
ing their  constitutions  they  exercised  without  restraint,  every  attribute  of 
sovereignty,  and  I  undertake  to  say — and  if  I  am  wrong  I  will  be  obliged 
to  his  honor,  Judge  Mercur,  who  being  a  member  of  Congress  at  the  time, 
doubtless  recalls  the  f;icts  with  accuracy,  that  there  was  nothing  in  that 
act  of  Congress  that  limited  the  sovereignty  of  those  States,  as  to  the  con- 
stitutional powers,  in  any  other  manner,  or  to  an}^  other  extent  than  was 
common  to  all  the  States,  and  that  the  precise  mode  in  which  the  States 
might  exercise  their  powers  was  not  defined.  It  was  left  to  the  people  of 
the  State  to  say,  and  the}-  did  through  their  constitutional  conventions 
assert  that  the  State  itself  was  tiie  onl\'  power  which  could  bring  into  ex- 
istence, through  its  own  constituted  authorities,  not  only  the  defined  and 
definite  restrictions  in  regard  to  voting,  but  the  liberal  extensions  of  the 
elective  franchise  whicli  their  constitutions  so  positively  assert.  It  was 
done  by  the  exercise  of  their  sovereign  discretion,  and  under  no  other  re- 
straint than  that  which  expedienc}'  alone  dictated. 

Judge  Mercur — You  refer  to  one  of  these  Southern  States.  Mississippi 
was  reconstructed  under  the  military  governor. 

Mr.  Armstrong — Yes,  sir;  it  was  in  the  fifth  military  district,  in  which 
Gen.  Ames  had  command,  and  of  which  Mississippi  was  a  part.  There  was 
authority  in  him  to  prevent  the  assembling  of  a  convention  if  such  had 
been  his  will  as  a  military  dictator;  but  there  was  nothing  in  this  au- 
thority, and  nothing  in  the  act  of  Congress,  and  nothing  in  the  Constitu- 
tion of  the  United  States,  which  authorized,  or  would  have  justified  any 
intei  Terence  in  the  free  exercise  of  their  sovereign  discretion  in  defining  who 
should  be  voters,  or  how  the}'  should  exercise  the  elective  franchise.  Con- 
giess  did  not  attempt  to  interfere,  and  the  Constitution  of  the  United 
States  does  notvest,  so  far  as  the  States  are  concerned,  the  unqualified  right 
to  vote.  It  simply'  provides  that  where  any  State  shall  withhold  the  right 
to  vote  from  any  class  of  citizens,  their  representation  in  Congress  shall 
be  correspondingly  diminished,  and  that  is  all.  So  I  repeat  again,  it  is  no 
rei)ly  to  these  precedents  which  establish  the  authority  of  the  people  of 
the  States,  in  constitutional  convention  asseml)led,  to  define  the  mode  and 
the  time  in  which  an  election  shall  be  held  ;  to  say  that  the  States,  had 
b .en  in  rebellion,  and  that  their  constitutions  were  formed  after  its  sup- 
pression. But  in  tiie  case  of  Mississippi  these  views  find  further  illustration 
and  confirmation.  On  page  771  of  the  American  Constitutions,  it  is  pro- 
vided that : 

"  When  this  convention  adjourn,  it  shall  be  sul>ject  to  the  call  of  the 
committee  of  five;,  appointed  by  the  convention:  Frovided,  That,  should 
the  constitution  be  lalified,  this  convention  shall  thereafter  be  deemed 
adjourned  nine  die;  but  in  case  the  constitution  shall  not  be  ratified,  then 
the  convention  ma^'  be  re-convened  by  said  committee." 

If  your  honors  look  over  the  precedents  of  constitutional  conventions, 
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from  one  end  to  the  other,  you  will  find  this  authority  full}'  established. 
The  book  oi"  Jameson,  vvliich,  as  an  index  and  a  reference  I  regard  as  a 
very  valuable  book,  is  not  always  consistent  in  its  conclusions.  I  cannot 
always  accept  its  conclusions,  and  I  doubt  if  the  very  learned  counsel  for 
the  plaintilfs  will  do  so.  His  book  is  valuable  as  a  reference;  it  is  valua- 
ble for  its  aggregation  of  many  facts  and  many  cases,  and  is  therefore  a 
book  of  most  convenient  reference  ;  but  when  he  undertakes  to  theorize 
upon  these  facts,  I  undertake  to  say  that  he  goes,  in  many  respects,  far 
Ijeyond  what  your  honors,  or  any  adjudicated  cases  will  establish  or  de- 
fend ;  and  the  best  evidence  of  this  is  tliat  when  he  states  some  of  his  con- 
clusions, he  is  obliged  to  make  arguments  to  overthrow  the  very  authority 
of  the  cases  which  he  cites.  He  is  a  man  who  evidently  has  had  large  ex- 
l)erience,  and  when  he  states  the  facts  respecting  the  rights  and  duties  of 
the  constitutional  convention,  he  states  them  with  clearness;  but  where 
they  infringe  upon  his  theory,  he  undertakes  to  argue  them  down,  and  I 
venture  to  think  your  honors  will  agree  with  me  in  the  estimate  of  his 
work,  that  it  is  much  safer  to  accept  the  authorities  he  cites  than  the  opin- 
ions lie  expresses  upon  them. 

The  question  of  jurisdiction  has  been  so  elaboratel}'  discussed  that  I 
need  not  enter  generally  into  that  branch  of  the  case.  Indeed,  I  may 
take  occasion  to  say,  that  I  feel  that  the  discussion  has  been  so  full  and 
able  on  the  part  of  my  colleague  who  preceded  me,  that  it  has  relieved  me 
from  following  him  in  that  line  of  discussion,  and  I  do  not  propose  to  do 
so.  The  authorities  have  been  very  fully  and  most  ably  cited,  and  it 
would  be  only  an  unnecessary  work  to  repeat  them,  either  by  citation  or 
comment;  but  I  desire  to  call  your  honors'  attention  to  a  case  not  cited, 
in  12  P.  F.  Smith.  I  read  from  page  226,  the  Cumberland  Valley  Kail- 
road  Compan3''s  appeal,  in  the  opinion  delivered  by  Thompson,  chief 
justice.  Your  honors  will  find,  on  examination,  that  the  principle  is  fully 
maintained  that  an  injunction  will  issue  to  restrain  the  doings  of  a  merely 
private  injury,  which  the  complainant  suffers  in  common  with  the  people 
at  large,  and  without  any  special  injury  to  himself  alone. 

The  chief  justice,  in  his  opinion,  sa3's : 

"  It  is  undoubtedly  true,  unless  it  ap[)eared  on  the  face  of  the  bill 
wherein  there  was  a  private  injury  to  the  parties  complaining,  that  the  bill 
as  to  this  was  demurrable;  as  it  stands,  the  charge  is  of  an  injury  common 
to  the  whole  public — a  violation  of  a  public  franchise.  This  was  a  matter, 
therefore,  for  the  public  to  redress,  and  not  lor  individuals.  The  rule  is 
well  settled,  that  where  the  injury  is  no  greater  to  a  plaintiff  than  to  the 
inhabitants  at  large,  the  remedy  to  redress  the  subject  of  complaint  is  with 
the  public.  This  principle  was  applied  to  the  remedy  by  injunction  in 
Bigelow  V.  The  Hartford  Bridge  Co.,  14  Conn.  565,  and  fully  recognized 
by  this  court  in  The  Buck  Mountain  Coal  Co.  v.  The  Lehigh  Coal  and 
Is'avigation  Co.,  14  Wright,  91,  and  in  Sparhawk  v.  The  Union  Passenger 
Railway  Co.,  4  P.  P.  Smith,  401.  There  are  numerous  instances  of  the 
application  of  the  rule  in  cases  of  quo  warranto  and  mandamus  by  indi- 
viduals ;  for  a  reference  to  many  of  which  I  need  only  refer  to  the  last 
two  cases  cited  above. 

As  already  intimated,  there  was  nothing  on  the  face  of  the  bill  which 
exhibited  a  case  of  mere  injury  to  the  plaintilfs  from  the  aggregate  sums 
realized  by  the  company  from  tolls  on  their  road.  This  was  not  averred 
or  charged.  The  charge  is  general,  that  the  company  have  transcended 
their  corporate  rights  in  this  particular.    The  authorities  referred  to  show, 
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very  conclusively,  tliat  the  public,  b}'  its  properly  constituted  officials,  is 
alone  comi)etent  to  redress  this  wrong,  if  it  exist,  against  itself.  If  these 
parties  might  file  a  bill  for  this  purpose,  every  other  citizen  of  the  com- 
monwealth might  do  the  same  tiling,  and  ignore  the  constitutional  con- 
seivators  of  the  public  peace  and  welfare.  This  would  lead  to  infinite 
confusion  and  disorder.  The  representatives  of  the  public  are  the  proper 
parties  to  redress  public  wrongs  or  violations  of  public  law,  as  private 
parties  are  to  redress  their  own  wrongs.  We  think  the  court  erred  in  re- 
fusing to  sustain  the  demurrer  to  this  portion  of  the  relief  prayed." 

Where  does  that  leave  the  question  ?  A  moment  ago  I  argued  to  your 
honors  tliat  there  was  nothing  in  this  case  to  put  judicial  machinery  in 
motion.  Wliat  right  is  involved?  It  has  been  argued  here  as  though  it 
•were  a  right  of  Philadelphia,  ancl  limited  to  Philadeli)hia  interests.  Why, 
your  honors,  that  is  a  most  inadecpiate  view  of  the  case.  It  is  a  right 
■which  apjiertains  to  every  citizen  of  the  entii'e  commonwealth.  The  purity 
of  the  election  iu  Philadelphia,  the  honest  exercise  of  the  franchise  here, 
may  determine  the  question  of  the  ratification  or  rejection  of  the  entire 
instrument;  and  is  it  to  be  said  that  a  man  who  comes  here  to  talk  about 
$10  that  he  may  lose,  or  $^'.9  that  he  ma}'  be  fined,  can  be  a  proper  party 
to  arrest  the  submission  of  this  constitution  throughout  the  whole  com- 
monwealth ?  Or,  can  it  be  said  that  the  other  party,  who  came  here  as 
taxpayers,  and  represent  that  the  city  treasury  is  to  suffer,  can  in  that 
mnnner  stay  the  work  of  the  people  of  the  whole  State? 

Yet  that  is  their  case.  Wliy,  your  honors,  is  it  not  too  plain  to  admit 
of  an}'  doubt  whatever  that  the  real  gist  of  this  whole  question  lies  neither 
in  the  ten  dollars  of  Mr.  Donnelly,  nor  in  any  apprehension  on  account  of 
the  city  treasurer  ?  That  is  the  mode  by  which  they  undertake  by  indi- 
rection to  put  again  in  full  exeicise  ihe  suspectefi  powers  which  the 
convention,  and  I  venture  to  say,  the  people,  were  not  willing  to  trust. 
I  have  no  sympathy  in  this  wholesale  denunciation  of  corruption,  either 
in  public  bodies  or  public  officers. 

1  do  not  believe  that  the  Legislature  is  a  mass  of  corruption  ;  but  I  do 
venture  to  say,  that  no  intelligent  man  can  shut  his  eyes  to  tlie  fact  that 
there  has  been  corruption  in  the  Legislature  of  this  State,  and  a  mon- 
strous, outrageous  and  villanous  interference  with  the  elective  franchise 
in  Philadelphia.  It  would  be  a  cowardly  dereliction  of  duty  not  to  speak 
plainly  on  this  matter.  The  gentlemen  knoAv  it,  as  well  as  any  persons 
know  it :  your  honors  know  it,  and  everbody  knows  it.  And  wliat  do 
they  M'ant  ?  We  propose  to  submit  a  constitution  to  the  vote  of  the  peo- 
l)le,  and  they  interpose  upon  general  and  public  grounds,  as  they  would 
Lave  you  believe.  Do  the}'  assert  that  there  is  any  danger  that  the  vote 
of  Philadelphia  will  not  be  fairly  and  justly  taken  under  these  commis- 
sioners ?  Tliey  dare  not  avow  it.  What  is  said  upon  the  other  side  ?  It 
is  said — I  say  it  not ;  I  have  no  knowledge  to  justify  it — but  I  say  it  jier- 
vades  the  atmosphere  of  the  State  ;  the  people  know,  or  believe,  witli  a 
confidence  that  cannot  be  overthrown,  that  the  elections  in  Philadelphia 
have  been  corrupt — I  do  not  say  whether  much  or  little. 

I  do  not  mean  to  say  that  that  question  bears  very  largely  upon  the 
precise  legal  point  now  before  your  honors,  but  it  does  have  this  bearing, 
that  your  honors  will  not  permit  i)arlies  who  are  merely  pretentious,  if  I 
may  use  the  word,  who  have  merely  rights  of  pretence,  to  invoke  the  strong- 
est power  of  this  court,  not  to  correct  a  great  public  evil,  but  toenalile  tlie 
machinery  of  great  public  evil  to  go  on  uninterrupted  iu  its  progress  and  its 
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operations.  Does  not  everybod}^  know  that  the  convictions  of  the  people 
on  this  question  are  such  that  their  belief  cannot  be  shaken  in  tlie  truth 
of  what  I  am  talking,  and  that  the  convention  was  comi)elled  to  take 
action  upon  it  in  tlie  interest  of  the  public?  Your  honors  may  ask  : 
"  What  have  we  to  do  with  that  ?"  Your  honors  have  this  to  do  with  it, 
that  3'ou  will  not  allow  the  work  of  the  convention,  which  was  made  in 
the  interest  of  the  public  good,  to  be  interrupted  and  turned  aside  in  the 
interest  of  a  false  pretence. 

What  right  is  assailed  ?  Who  comes  into  this  presence  and  asserts 
a  riglit  which  they  dare  stand  here  to  defend  ?  Wiien  you  consider 
the  rights  that  are  involved  upon  the  face  of  the  bill,  the  case  sinks 
into  insignificance.  They  undertake  to  say  to  your  honors  thnt  it  is  to 
save  the  city  treasury,  and  to  save  ten  dollars  to  Mr.  Donnelly.  Does 
anybody  believe  this  statement  to  be  sincere  ?  Do  we  not  know  it 
to  be  a  mere  cover  ?  They  talk  about  cori"uption  !  As  to  that,  I 
have  already  said,  that  I  have  no  wholesale  denunciations  to  make,  but  T 
venture  to  remind  your  honors,  that  you  have  sat  gravely  on  this 
bench,  and  have  inter[)reted  and  put  in  force  laws  that  never  passed  the 
Legislature.  This  was  not  established  to  the  official  satisfnction  of  the 
court,  because  yon  had  no  power  to  investigate  the  proceedings  of  a  co- 
ordinate branch  of  the  government ;  but  did  any  of  j'our  honors  doubt 
that  those  acts  of  Assembly  were  fraudulently  foisted  into  the  statute 
book.  Now,  we  want  to  correct  these  evils,  and  in  our  efforts  to  coiTect 
them,  we  say  the  people  shall  have  a  fair  election  in  this  cit}^,  where  it 
has  been  more  than  intimated  that  its  vote,  under  the  ordinary  officers  of 
election,  will  more  than  suffice  to  overwhelm  any  majority  in  favor  of  the 
new  constitution  which  the  countr}'  may  cast. 

Where  is  the  man  who  saj'^s  that  under  these  commissioners  there  will 
not  be  a  fair  election  ?  It  is  not  asserted  in  this  bill,  and  the  gentlemen 
have  not  and  could  not  assert  it,  because  they  could  not  stand  upon  that 
position.  This  is  a  public  question.  The  whole  question  is  essentially 
public,  and  not  private,  and  it  is  so  public  that  your  honors,  I  trust,  take 
notice  of  it  as  such,  and  will  not  be  diverted  or  tuined  aside  under  the 
pretence  that  somebody  has  ten  dollars  involved  in  it.  I  say  that  it  is  a 
proper  and  legitimate  argument,  when  the  discretion  of  your  honors  is  to 
be  appealed  to  upon  a  question  of  interposing  a  preliminary  injunction, 
the  very  highest  power  known  to  the  exercise  of  judicial  functions;  and 
when  you  are  invited  thus  to  exercise  a  power  of  such  paramount  strength, 
I  take  it,  that  j'ou  will  be  clear  that  j^ou  do  no  mischief,  and  that  the  pre- 
tence which  is  set  up  here  shall  not  weigh  with  3'our  honors  beyond  the 
letter  of  what  it  says.  But  then  what?  Suppose  your  honors  did  it, 
would  it  stop  the  election  ?  Probablj-  not  ?  And  if  it  did  stop  it,  then 
what?  The  convention,  it  is  said,  could  re-assemble,  but  with  what  pow- 
ers, and  for  what  purpose,  and  to  what  extent  would  interference  with 
-their  action  be  attempted.  Would  the  election  stop  in  this  city?  Proba- 
bly not.  If  3'OU  stop  it  in  Philadelphia,  then  what  ?  Questions  will  come 
before  j'our  honors  in  new  jjhases,  under  new  circumstances.  Possibly 
the  constitution  would  be  adopted — if  it  should  be  defeated  there  is  an 
end  of  it — but  if  it  is  adopted  then  come  questions  before  your  honors  as 
to  whether  Philadelphia  had  or  had  not  a  right  to  vote.  This  may  depend 
upon  what  conclusions  your  honors  may  reach. 

It  is,  as  I  repeat,  a  question  of  power,  and  I  invite  your  honors'  con- 
sideration again  for  a  moment  to  the  bill  of  rights.     The  language  of  the 
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act  of  1812  is  so  specific  that  it  cannot  be  mistaken,  that  the  convention 
shall  have  no  right  to  disturb  the  bill  of  rights  in  language  or  sub- 
stance in  any  way.  Yet  your  honors  will  find,  and  I  beg  your  atlentioii 
to  it  for  a  moment,  if  you  will  turn  to  it,  that  in  the  first  place,  as  matter 
of  language,  the  convention  have  stricken  out  the  word  "  that  "  in  every 
article  of  this  declaration  of  rights.  This  is  of  no  importance.  The  word 
is  better  out  than  in,  and  it  makes  a  moi-e  grammatical  and  perfect  sentence 
b}'  omitting  it;  but  still  it  is  a  change  of  language,  in  terms  prohibited 
by  the  act  of  Assembly.  There  are,  however,  changes  of  substance.  In 
the  5th  section,  if  your  honors  will  look  at  it,  the  old  bill  of  rights  reads 
thus: 

"Elections  shall  be  free  and  equal."  The  convention  added  to  that 
these  words  :  "And  no  power,  civil  or  military,  shall  at  any  time  interfere 
to  prevent  the  free  exercise  of  the  right  of  franchise."  That  is  a  substan- 
tial amendment. 

Again,  in  the  7th  section,  we  struck  out  that  part  of  it  which  related  to 
the  law  of  libel,  and  in  lieu  of  it  we  inserted  words  which  made  the  section 
read : 

"No  conviction  shall  be  had  in  eny  prosecution  for  the  publication  of 
papers  relating  to  the  official  conduct  of  officers  or  men  in  public  caiJacit}-, 
or  to  an}'  other  matter  proper  lor  public  investigation  or  information, 
where  the  fact  that  such  publication  was  not  maliciously  or  nesligently 
made  shall  be  established  to  the  satisfaction  of  the  jury  ;  and  in  all  in- 
dictments for  libels,  the  jury  shall  have  the  right  to  determine  the  law  and 
the  facts,  under  the  direction  of  the  court,  as  in  other  cases." 

We  added,  at  the  end  of  the  8th  section,  the  words  "subscribed  to  by 
the  affiant."  The  old  section  simply-  required  that  an  oath  of  affirmation 
should  be  made.  We  have  added  that  it  shall  be  "subscribed  to  by  tho 
affiant." 

So,  again  in  the  11th  section,  the  old  law  read  "that  x\o  ex  post  facto 
law,  nor  atiy  law  impairing  contracts  shall  be  made ;  "  and  in  tluit  section 
we  adopted  the  form  which  is  in  the  Constitution  of  the  United  States,  by 
inserting  the  words  "  the  obligation  of,"  so  that  it  reads  now,  "  no  ex  pod 
facto  law,  nor  any  law  impairing  the  obligation  of  contracts  or  making 
irrevocable  anj^  grant  of  special  privileges  or  immunities,  shall  be  passed." 

What  will  your  honors  do  with  these  ciianges  if  the  constitution  be 
adopted  ?  What  argument  other  than  lack  of  power  can  be  made  in  reply 
to  the  assertion  of  our  right,  as  a  convention,  to  make  such  changes  ? 

Judge  Sharswood — Is  there  not  another  change  made  there  about 
eminent  domain  r* 

Mr.  Armstrong — Yes,  sir. 

Judge  SiiARSwooD  — You  omitted  to  state  that  change. 

Mr.  Armstrong — Yes,  sir  ;  1  did  not  deem  it  necessary  to  indicate  all 
the  changes.  I  simply  mentioned  some  ot  the  changes  made  in  the  de- 
claration of  rights  as  bearing  on  the  argument,  that  the  convention  can- 
not be  restricted  by  tiie  Legislature,  by  an}'  act  subsequent  to  that  wliich 
authorizes  the  conventions,  whatever  limitations  are  imposed  must  be  in 
that  act  or  not  at  all.  I  ask  your  honors  what  will  you  do  with  the  new 
bill  of  rights.  Suppose  this  constitution  is  adopted — and  I  again  repeat 
that  if  it  IS  not  adopted,  there  is  the  end  of  it — will  your  honurs  say  that 
this  bill  of  rights  is  no  part  of  the  constitution  of  Pennsjdvania  ?  Will 
your  honors  say  that  the  parts  in  which  we  have  changed  the  bill  of  rights 
are  not  parts  of  the  bill  of  rights — I  apprehend,  that  after  ratification, 
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your  honors  would  be  bound  to  bold  that  they  are  a  part  of  the  bill  of 
rights — and  then  what  becomes  of  the  argument  on  the  question  of  power  ? 
If  the  question  of  power  is  so  vital  and  reaches  so  deep  into  this  question 
that  there  is  intrinsically  and  inherentl}^  a  lack  of  power  to  do  the  things 
which  the  act  of  1872  has  said  we  sliall  not  do,  then  I  would  like  to  ask 
your  honors  upon  what  rule  will  you  hold  that  these  parts  of  the  bill  of 
rights  are  a  part  of  the  constitution  of  Pennsjdvania. 

The  hour  of  three  o'clock  having  arrived,  the  court  here  adjourned  until 
nine  o'clock  to-morrow  morning. 

Philadelphia,  Friday,  December  5,  18*73. 

Mr.  Armstrong  resumed  his  argument  for  the  defendants  as  follows  ; 

May  it  please  the  court,  at  the  conclusion  of  my  remarks  yesterday,  I 
reviewed  the  changes  which  had  been  made  by  the  convention  in  the  article 
of  the  constitution,  known  as  the  declaration  of  rights,  and  argued,  if  the 
constitution  was  approved  by  the  people,  that  although  the  Legislature 
had  excepted  from  the  powers  of  the  convention  the  right  to  amend  or 
alter  the  9th  article  of  the  present  constitution,  yet  these  changes  would 
necessarily  become  a  part  of  the  new  constitution. 

In  reply  to  what  has  been  said  on  the  other  side,  that  in  the  filling  of 
vacancies  in  the  membership  of  the  convention,  that  body  conformed  to 
the  act  of  1872.  I  desire  to  say  that  because  the  act  of  the  convention  in 
that  respect  was  in  conformity  with  that  act,  it  by  no  means  follows,  as  a 
logical  conclusion,  that  the  convention  recognized  the  act  of  1872,  as  con- 
clusively binding  upon  their  action.  The  fact  extended  no  further  than 
simply  that  the  convention  seeking  no  conflict,  but  asserting  its  own 
power,  conformed  in  that  regard  to  the  act  of  1872,  because  it  would  have 
been  as  unseemly  as  unnecessary  to  have  brought  the  convention  in  that 
respect  into  unnecessary  conflict  with  the  act  of  1872.  But  the  question 
never  was  raised,  and  nothing  in  the  proceedings  of  the  body  ever  recog- 
nized in  any  degree,  even  the  remotest,  the  paramount  authority  of  that 
act  of  assembly. 

Neither  is  it  true,  as  has  been  represented  by  the  learned  counsel  upon 
the  other  side,  that  the  limited  vote  by  which  the  delegates  to  that  con- 
vention were  elected,  and  which  is  to  some  extent  a  feature  in  that 
constitution  is  a  novelty.  It  is  a  system  that  has  obtained  in  this  com- 
monwealth for  several  years  in  the  elections  of  election  inspectors,  and  of 
jury  commissioners  ;  and,  in  some  of  the  counties  of  this  State,  the  town 
counsel  are  elected  by  a  similar  vote,  and  in  some  of  the  counties  by  a 
similar  law  the  county  commissioners  are  thus  elected  ;  so  that  when  the 
gentlemen  assert  that  the  limited  vote  which  has  been  adopted  in  this 
constitution,  to  a  .very  limited  extent,  is  in  violation  of  any  preceding 
authority  of  the  existing  constitution,  they  forget  that  the  action  of  the 
commonwealth  under  the  act  of  the  General  Assembly  as  already  stated,  a 
precedent  which  has  been  acquiesced  in  by  the  people  of  the  common- 
wealth for  many  years,  is  in  direct  conflict  with  their  argument,  and  in 
my  judgment  directly  overthrows  it. 

Mr.  BiDDLE — It  has  been  so  ever  since  1839. 

Mr.  Armstrong — Ever  since  1839,  my  friend  suggests  to  me  this  has 
been  the  practice. 

Chief  Justice  Aqnew — You  mean  the  general  election  law  ? 

Mr.  Armstrong — Yes,  sir, 

Mr.  Agnew — Will  you,  as  matter  of  fact,  because  I  cannot  so  accurately 
state  it  myself,  state  how  many  members  of  that  convention  were  gentle- 
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men  who  were  elected  or  appointed  by  the  convention  in  that  mode,  and 
who  took  part  in  the  proceedings  of  the  convention  ? 

Mr.  Armstrong — I  think  foui-. 

Mr.  BiDDLE — Possibly  five,  but  not  more. 

Mr.  Armstrong — Possibly  there  were  five ;  three  by  death  and  two  by 
resignation. 

Chief  Justice  Agnew — And  fourteen  by  general  election. 

Mr.  Armstrong — I  mean  the  substitutes." 

Chief  Justice  Agnew — I  meant  those  who  were  elected  on  the  general 
ticket,  either  by  the  mnjority  or  by  the  limited  principle. 

Mr.  Armstrong — I  think  the  whole  number  were  elected  on  the  minor- 
ity principle. 

Chief  Justice  Agnew — They  were  not  all  elected  by  it ;  but  what  is 
the  number  of  those  who  were  so  elected  ? 

Mr.  Armstrong — I  understand  the  chief  justice  to  be  inquiring  what 
number  of  the  convention  were  elected  by  the  limited  vote. 

Chief  Justice  Agnew — Yes,  sir. 

Mr.  Armstrong — I  think  thej'  all  v/ere. 

Judge  Sharswood — All  but  thirty-three.  Thirty-three  were  elected, 
one  for  each  senatorial  district,  hy  the  votes  of  the  majority. 

Mr.  Armstrong — Yes,  sir;  but  I  had  in  my  mind  the  act  of  Assembly. 
Of  course  where  delegates  to  the  convention  were  elected  from  separate 
districts,  two  were  elected  by  the  majority  and  one  by  the  minority,  but 
this  was  a  system  of  minority  return. 

Judge  Sharswood — I  was  going  to  saj^  that  one  delegate  was  elected 
in  each  senatorial  district  by  the  vote  of  the  majority. 

Mr.  Armstrong — I  do  not  recollect  the  number  of  districts;  but  there 
were  three  members  elected  for  each  senatorial  district — and  no  voter 
could  vote  for  moi'e  than  two.  The  delegates  were  of  course  elected  by 
the  limited  vote  provided  for  by  the  act  of  Assembly;  but  if  that  vote 
was  held  under  the  act  of  Assembly,  by  what  possible  logic  will  the  gen- 
tlemen who  represent  the  plaintiff's  in  this  case,  assert  that  such  election 
was  illegal,  because  their  very  position  requires  them  to  assert  the  vitality 
of  the  act  ? 

Now,  one  thing  more.  The  ordinance  of  the  convention,  when  it  was 
under  discussion,  received  very  deliberate  attention.  The  section  which 
relates  to  Philadelphia,  came  up  upon  separate  consideration  upon  a  mo- 
tion to  strike  it  out ;  and  after  full  consideration,  involving  not  only  the 
right  to  adopt  it,  but  the  expediency  of  it,  it  was  retained  by  the  conven- 
tion by  the  overwhelming  vote  of  ninety-eight  to  fifteen.  Now  I  take  it 
that  even  in  the  presence  of  this  high  court,  the  overwhelming  opinion  of 
the  convention  thus  expressed,  is  entitled  to  weight  with  your  honors.  It 
certainly  is  entitled  to  as  much  consideration  as  the  deliberate  conviction 
and  judgment  and  conclusion  of  the  body  of  men,  who  gave  to  the  ques- 
tion the  most  anxious  and  careful  consideration,  as  can  possibly  be  given 
to  the  theorizing  of  Mr.  Jameson  or  anybody  else. 

One  other  thing,  before  I  pass  to  the  consideration  of  these  acts  of  As- 
sembly. Your  honors  will  bear  in  mind  tliat  the  first  time  this  question 
of  power  arose  in  the  convention,  it  was  upon  the  report  of  a  special  com- 
mittee, which  was  appointed  to  report  the  committees  to  whom  the  work 
of  the  convention  should  be  assigned.  When  this  report  was  made,  it 
recommended  the  appointment  of  a  committee  of  nine  to  take  into  con- 
sideration the  bill  of  rights.     A  motion  was  made  to  strike  it  out,  and  then 
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the  question  arose,  distinctly  and  clearly,  and  was  passed  upon  b}'  the 
convention  by  the  extraordinary  vote  of  106  to  18.  That  vote  was  taken 
the  Hth  of  November,  1872,  and  the  convention  asserted  its  power  in  de- 
fiance, if  your  honors  please,  certainly  as  paramount  to  that  of  the  Gen- 
eral Assembly;  and  yet  the  next  General  Assembly  who  convened,  in  full 
view  of  all  that  the  convention  had  up  to  that  time  done,  and  in  distinct 
view  of  a  denial  by  the  convention  of  the  authority  of  the  Legislature  to 
bind  their  action,  on  the  9th  of  April,  1813,  passed  an  act  which  recog- 
nized the  convention,  and  placed  in  their  hands  half  a  million  of  dollars 
for  the  expenses  of  this  convention  ;  and  through  tlie  entire  progress  of 
that  session,  from  beginning  to  end,  there  never  was  a  moment  when  the 
Legislature,  by  any  action  whatever,  undertook  to  assert  an  authority 
superior  to  that  of  the  convention,  or  to  question  the  right  of  the  conven- 
tion to  take  the  position  which  they  did  take  on  this  question  of  power. 

Now,  if  the  general  principles  of  law  and  practice  here  are  to  be  applied 
to  great  public  questions  of  this  kind,  whatever  force  it  is  entitled  to, 
comes  distinctly  before  your  honors,  upon  the  fact  that  the  Legislature 
recognized,  without  any  dissent,  the  action  of  the  convention  which  re- 
pudiated the  power  of  the  Legislature  to  limit  or  control  their  action. 
The  argument  thus  far  has  proceeded  upon  the  ground  that  the  Legisla- 
ture had  no  power  to  bind  the  convention  in  the  regards  which  are  now 
under  discussion.  Let  me  remind  your  honors  of  this  distinction.  I  have 
already  said  that  there  is  no  mode  recognized  by  which  the  constitution 
is  to  be  changed,  except  in  two  methods:  First,  it  may  be  changed  ac- 
cording to  the  provisions  of  the  constitution  itself.  The  constitution  of 
the  State  of  Pennsylvania  provides,  and  so  do  the  constitutions  of  many 
other  States,  that  the  fundamental  law  may  be  changed  by  the  act  of  two 
successive  Legislatures  submitting  a  proposed  amendment  to  the  people, 
if  it  be  ratified  by  them.  Now  I  am  free  to  admit,  without  the  slightest 
hesitation,  that  if  it  be  proposed  to  amend  a  constitution  in  accordance 
with  the  existing  constitution,  every  step  of  the  progress  must  be  in  pre- 
cise conformity  to  the  law,  because  it  is  a  legal  progress  and  a  legal  pro- 
cess. It  is  a  proceeding  known  to  the  law,  and  recognized  bj'  the  law ; 
and  when  proceedings  are  thus  admittedly,  confessedly,  made  under  the 
provisions  of  law,  they  must  be  strictly  complied  with.  The  only  other 
method  is  the  mode  of  changing  by  convention;  but  this  is  not  a  mode 
prescribed  for  in  the  constitution,  and  is  an  exercise  of  inherent  power, 
for  which  no  mode  is  prescribed.  I  ai'gue  to  your  honors,  that  upon  that 
the  question  of  power  rests  solely  with  the  people ;  that  the  Legislature 
cannot,  of  its  own  power,  convene  a  convention  ;  neither,  when  the  people 
have  ordered  a  convention  without  limitation,  as  in  this  case,  is  it  in  the 
power  of  the  Legislature  to  fix  subsequent  limitations  upon  it.  These 
views  would  be,  in  my  judgment,  conclusive,  because,  if  we  are  right  in  our 
views,  your  honors  have  no  jurisdiction  of  a  question  which  is  public  in 
its  nature,  and  interferes  with  no  private  right.  And  the  general  power 
cannot  be  questioned.  But  if  we  are  to  descend  from  this  position  taken 
in  the  interest  of  the  people,  because  of  the  paramount  necessity  of  lodg- 
ing with  the  people  some  method  of  changing  the  fundamental  law,  which 
shall  not  be  under  the  control  of  existing  constitutions  or  departments  of 
the  government,  and  must  come  to  the  act  of  Assembly  which  has  been 
passed,  and  I  apprehend  that  it  will  be  found  that  even  in  this  view  the 
convention  has  not  transcended  even  the  letter  of  the  law. 

It  is  a  canon  of  construction  too  plain  to  be  questioned,  and  I  believe 
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never  doubted,  that  every  part  of  a  statute  must  be  considered  subject  to 
the  limitations  of  other  parts,  and  the  whole  construed  so  as  to  give  effect 
to  every  part,  if  it  be  possible.  If  sections  of  a  statute  be  so  inconsistent' 
that  the}-  cannot  be  construed  together,  a  part  must  fall,  or  the  whole  be 
inoperative.  But  no  such  question  arises  here.  There  is  no  difficulty  in 
construing  this  law  so  that  ever}-  part  of  it  may  stand,  and  I  appreliend 
that  upon  investigation  it  will  be  found  that  the  action  of  the  convention 
has  conformed  to  this  act  of  Asserablj',  not  because  they  were  obliged  b}' 
any  paramount  necessit}'  or  authority  of  the  act  so  to  do,  but  because, 
from  the  beginning  to  the  end,  it  never  was  the  policy  of  the  convention 
to  invite  unnecessarj^  conflict  with  the  Legislature.  We  wanted  to  com- 
mend this  work,  which  we  believe  to  be  a  valuable  work,  to  the  approba- 
tion of  the  people,  without  raising  distracting  questions  which  should  dis- 
turb the  consideration  of  its  merits  before  the  people.  I  do  not  undertake 
to  say  that  everj'thing  in  that  constit'ution  is  just  what  you  or  I  or 
other  men  would  approve.  There  are  sections  in  it  which  I  persistently 
contested.  There  are  sections  left  out  which  T  just  as  persistently  en- 
deavored to  put  into  it,  and  so  it  would,  doubtless,  have  been  with  3'our 
honors  could  we  have  had  the  advantage  of  your  presence  In  the  conven- 
tion. You  would  have  had  your  private  opinions  upon  this  section  and 
upon  that,  and  so  would  every  other  independent  thinking  man  in  the 
commonwealth.  But  when  it  comes  down  to  the  consideration  of  it  as  a 
finished  work,  to  measure  its  merits  and  demerits,  I  am  free  to  sav  that 
I  believe  it  to  be  the  best  constitution  that  is  known  to  the  United  States, 
take  it  all  in  all  with  a  1  its  sins  upon  its  head. 

It  is  not  necessar\-  to  comment  particularly  upon  the  act  of  1811,  because 
it  has  been  already  fully  discussed  before  your  honors.  Our  views  upon 
that  part  of  the  question  are  distinctly  understood.  The  powers  of  this 
convention,  we  held,  were  derived  from  that  act,  and  that  no  suliscquent  act 
could  limit  tliese  powers  ;  that  it  was  a  convention  called  by  the  people  with- 
out limitation,  and  therefore  sat  without  limitation  of  power  as  to  all  that 
appertained  to  the  work  it  was  assigned  to  do.  And  in  this  connection  I 
again  call  attention  to  the  fact  that  there  is  but  one  mode  known  to  the  con- 
stitution in  which  changes  in  the  organic  law  can  be  made.  It  is  that  which 
provides  for  amendment  by  the  action  of  two  successive  Legislatures,  and 
ratification  by  vote  of  the  i)eople.  The  method  by  convention  is  not  a  mode 
recognized  by  the  constitution,  but  has  grown  up  in  practice  as  a  con- 
venient, fitting,  and  appropriate  mode  in  which  the  people  exercising  their 
reserved  powers  assemble,  of  their  own  authority,  to  do  that  which  they 
have  in  express  terms  forbidden  the  Legislature  to  do.  It  can  in  no 
proper  sense  be  called  a  constitutional  method  ;  for  it  is  distinctly  in  con- 
tradiction of  the  only  method  which  the  constitution  recognizes  as  within 
the  exercise  of  legislative  powers.  For  the  Legislature  to  impose  limita- 
tions of  their  own  motion,  and  without  submitting  their  action  to  the  peoi)le, 
is  revolutionary,  and  strikes  at  the  very  foundation  of  constitutional  gov- 
ernment. If  they  may  submit  to  the  people  the  mere  question  of  calling 
a  convention,  and  afterwards,  by  an  act  which  purports  only  to  provide 
for  the  election  of  members,  may,  in  their  sole  discretion  limit  the  powers 
of  the  convention,  they  may  forever  prevent  the  reforms  which  the  peo- 
ple may  be  even  clamorous  to  accomplish.  It  is  even  more  revolutionary 
for  the  Legislature  to  claim  the  power  to  control  the  powers  expressly 
reserved  to  the  people,  than  for  the  people  to  exercise  those  reserved 


149 

powers  in  any  orderly  manner  they  may  choose,  and  it  is  infinitely  more 
dangerous. 

But  I  come  to  the  act  of  1872,  upon  which  the  gentlemen  base  their  en- 
tire argument,  and  I  will  invite  your  honors'  attention  first  to  the  4th 
section. 

"Said  convention,  so  elected,  assembled,  and  organized,  shall  have 
power  to  propose  to  the  citizens  of  the  commonwealth,  for  their  approval 
or  rejection,  a  new  constitution,  or  amendments  to  the  present  one." 

There  is  the  power  in  general  and  express  terms,  without  any  limita- 
tion whatever.  The  convention,  by  the  4th  section  of  this  act,  is  vested 
with  the  unlimited  power  to  propose  to  the  citizens  of  th.e  commonwealth, 
for  their  approval  or  rejection,  a  new  constitution.  In  the  5th  section 
you  find  this  language  : 

"  The  convention  shall  submit  the  amendments,"  etc. — You  will  find 
that  neither  in  this  fifth  section  nor  in  the  sixth  section  was  there  any 
grant  of  power  whatever.  Your  honors  may  construe  it  to  be  a  limita- 
tion within  its  terms,  but  it  is  not  the  grant  of  a  power ;  for  that  has  been 
conferred  in  the  fourth  section  in  unlimited  terms — "  They  shall  have 
power  to  submit."     The  fifth  section  is  : 

"  The  convention  shall  submit  the  amendments  agreed  to  by  it  to  the 
qualified  voters  for  their  adoption  or  rejection,  at  such  time  or  times,  and 
in  such  manner  as  the  convention  shall  prescribe." 

That  is  not  as  I  have  said  a  grant  of  power.  It  is  a  provision  which 
professes  to  define  the  mode  of  its  exercise.  Now  these  words  "  at  such 
time  or  times,  and  in  such  manner  as  the  convention  shall  prescribe,"  are 
to  be  construed.  The}^  cannot  be  stricken  out  of  this  act.  They  are  an 
essential  and  necessary  part  of  it,  and  they  must  be  construed.  They  stand 
before  your  honors  as  a  substantive  part  of  the  act  of  Assembly.  No  ques- 
tion arises  as  to  the  time  or  times,  because  the  convention  had  admittedly 
the  right  to  name  the  day,  and  they  have  fixed  the  16th  of  December. 
The}'  had  that  right  by  the  admission  of  all  parties,  and  by  any  possible 
construction  of  the  act.  Then  the  question  resolves  itself  into  the  construc- 
tion of  the  words  ''  in  such  manner."  These  words  are  as  general  as  it  is 
possible  to  make  them.  How  would  your  honors  undertake  to  express 
the  most  unlimited  power  as  to  the  mode  of  submission  by  any  larger 
words  than  these,  "  in  such  manner,  and  at  such  time  or  times  as  the  con- 
vention shall  prescribe  ?" 

Let  us  look  for  a  moment  how  these  words  have  been  construed,  and 
the  effect  of  such  words  in  other  connections.  In  the  Constitution  of  the 
United  States,  article  1,  section  3 — I  am  reading  from  Paschall's  Anno- 
tated Constitution,  page  83  : 

"  The  times,  places,  and  manner  of  holding  elections  for  senators  and 
representatives  shall  be  prescribed  in  each  State  by  the  Legislature 
thereof." 

Can  it  be  denied  that  Congress  had  the  right  under  this  clause  to  have 
defined  in  what  manner  representatives  should  be  elected  ?  It  is  conferred 
upon  the  State,  and  it  is  conferred  b}'  these  words  only,  "the  times, 
places  and  manner  of  holding  elections  for  senators  and  representatives." 

What  have  the  States  done  under  that  power?  They  have  done  every- 
thing that  pertains  to  an  election. 

The  power  of  the  State  Legislature  over  this  entire  question,  rests  upon 
these  words  "  in  such  manner."  The  entire  authority  and  jurisdiction 
which  the  State  Legislature  exercises  over  this  subject,  is  derived  from 
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these  words,  "in  such  manner,"  and  they  have  exercised  it  in  the  most 
various  ways.  Congress  reserved  to  itself  in  the  second  clause  of  this 
same  section,  "the  right  to  make  or  alter  such  regulations;"  ])ut  until 
Congress  exercised  that  right,  as  they  subsequently  did  in  a  partial  de- 
gree, the  States  exercised  of  themselves  the  unlimited  discretiou  over  the 
whole  question.  Can  it  be  denied  that  the  States  could,  of  their  own 
sovereign  power,  have  directed  an  election  for  members  of  Congress  at  a 
tiuie  ditterent  from  that  general  election,  and  that  they  might  by  special 
enactment  have  provided,  that  the  election  for  members  of  Congress  should 
be  held,  if  you  please,  on  the  Fourth  of  JUI3' ;  that  the^'  sliould  be  held  by  a 
diflerent  board  of  election  ofllcers  and  in  a  ditferent  manner  ?  Had  they  not 
the  power  in  the  discretion  of  the  Legislature,  to  have  even  made  that  elec- 
tion at  any  time  and  in  an}'  manner,  for  we  cannot  use  a  more  broadly  ex- 
tended phrase  than  that.  The  States  then  derived  their  whole  power 
over  the  election  of  members  of  Congress  from  this  single  little  phrase, 
"  the  manner  of  holding  elections."  They  might,  as  my  colleague  Mr, 
Buckalew  suggests,  have  appointed  commissioners  to  have  selected  elec- 
tion oflicers.  In  short,  there  is  no  exercise  of  power  that  would  touch 
the  election  of  a  representative  to  Congress,  that  tlie  States  might  not 
have  exercised  under  the  authoritj''  conferred  by  the  words  "  in  such 
manner." 

But,  your  honors,  this  phrase  occurs  again  in  the  5th  section  of  the 
same  article. 

''Each  House  shall  be  the  judge  of  the  election  returns  ard  qualifica- 
tions of  its  own  members,  and  a  majority  of  each  House  shall  constitute 
a  quorum  to  do  business,  but  a  smaller  number  ma}'  adjourn  from  day  to 
da}',  and  may  be  authorized  to  compel  the  attendance  of  absent  members 
in  suchmanner  and  under  such  penalties  as  each  House  ma}'  provide." 

Now,  how  has  the  Senate  and  House  of  Representatives  exercised  that 
power  ?  Have  they  not  exercised  it  in  a  sovereign  and  unlimited  dis- 
cretion ?  Has  not  the  House  of  Representatives  sent  its  sergeant-at-arms 
over  the  whole  broad  extent  of  the  Union  ?  and  have  they  not  authorized 
the  appointment  of  other  persons,  by  delegation  or  otherwise,  to  exercise 
this  power?  And  has  not  the  House  of  Representatives  and  Senate  both 
claimed  that,  under  this  phrase,  they  had  a  wholly  unlimited  discretion  as 
to  the  manner  in  whicli  they  would  enforce  the  attendance  of  members? 
And  yet,  in  these  words,  ''  and  in  such  manner,"  is  found  the  entire  author- 
ity under  which  the  Congress  of  the  United  States  exercises  in  their  un- 
limited discretion  a  most  unlimited  power.  Gentlemen  argue  that  the 
words  in  the  act  of  1872  are  of  limited  signiflcation,  and  must  practi- 
cally be  stricken  out.  That  is  their  argument,  logically  considered — must 
be  stricken  out  of  this  act  of  Assembly. 

But,  your  honors,  I  refer  again  to  article  2,  section  1. 

"  Each  State  shall  appoint,  in  such  manner  as  the  Legislature  thereof 
may  direct,  a  number  of  electors  equal  to  the  whole  number  of  senators 
ami  representatives,"  etc. 

Now,  what  have  the  States  done  under  that?  "Each  State  shall  ap- 
point " — and  your  honors  notice  the  word.  In  the  ordinary  signification 
of  the  word,  appointment  is  contra-distinguished  from  elections.  Appoint- 
ment means  a  vcstiture  of  oflice  by  the  appointment  of  an  executive  au- 
thority. It  means  the  exercise  of  a  volition  by  an  appointing  power,  and 
yet,  under  the  accepted  construction  of  this  clause,  under  the  power  thus 
conferred,  the  States   have  elected  and  still  elect  the  electors  for  Presi- 
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dents  and  for  Vice  Presidents  of  the  United  States,  some  by  the  people, 
some  by  the  Legislature;  and  yet  again,  in  this  regard,  the  authority  to 
exercise  this  unlimited  discretion  is  found  solely  and  entirely  in  the  words 
"in  such  manner." 

Now,  all  these  powers  have  been  exercised  in  every  State  of  the  Union, 
and  have  been  exercised  in  the  mode  in  which  each  Legislature  chose  to 
adopt  not  limited  by  any  act  of  Congress  until  the  recent  acts,  because, 
admittedly,  it  was  alwaj-s  in  the  power  of  Congress,  under  the  1st  section, 
which  I  have  read,  to  have  defined  the  mode  of  election.  But  the  point  I 
am  making  to  your  honors,  is  not  that  the  Congress  of  the  United  States 
has  or  has  not  power  to  control  such  discretion,  or  to  impose  a 
metliod  of  their  own,  but  that,  under  these  words,  "  in  such  manner,"  the 
States  have  exercised  and  continue  to  exercise  an  unlimited  discretion 
over  the  subject  matter  embraced  in  these  several  sections. 

There  is  another  section  to  which  I  will  call  your  honors'  attention  in 
the  same  connection.     In  the  1st  section  of  article  W.  it  is  said  : 

"  Full  faith  and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  State,  and  the  courts  may 
by  general  laws  prescribe  the  maimer  in  which  such  acts,  records  and  pro- 
ceedings shall  be  approved,  and  the  effect  thereof" 

Has  it  ever  been  questioned  that  the  Congress  of  the  United  States, 
under  the  authority  conferred  by  this  section,  might  establish  any  method 
of  authenticating  records  ?  And  they  have  exercised  it,  and  they  have  made 
provisions  and  have  changed  them.  They  have  modified  the  act  b}'  sup- 
plements, and  thc}^  have  exercised  this  kind  of  supreme  discretion  under 
the  authority  of  the  words  "  in  such  manner."  If  these  words  are  to  be 
stricken  out  of  the  constitution,  as  the  gentleman,  by  construction,  pro- 
poses to  strike  them  out  of  this  act  of  Assembly,  then  there  is  no  power 
vested  in  Congress  under  which  they  can  control  or  regulate  these  subjects 
at  all,  because  the  whole  power  is  found  in  this  phrase,  and  in  no  other. 

I  would  ask  my  learned  friends  on  tlie  other  side,  what  interpretation 
they  will  put  upon  the  words  "  in  such  manner?"  I  venture  to  say  thej' 
will  find  no  other  reasonable  interpretation  than  that  which  I  am  suggest- 
ing. Undoubtedly^  the  clause  in  the  6th  section,  viz. :  "  shall  be  conducted 
as  general  elections,"  &c.,  is  an  operative  clause;  but  it  cannot  be  so  con- 
strued as  to  render  the  other  inoperative.  The  words  "in  such  manner," 
in  the  5th  section,  become  inoperative,  if  the  effect  claimed  by  the  learned 
counsel  for  the  plaintiffs  for  the  clause  in  the  6th  section,  is  to  be  adopted, 
and  are  practically  stricken  out.  It  is  not  to  be  presumed  that  the  Legis- 
lature of  Pennsylvania  would  do  a  useless,  much  less  an  absurd  thing. 
By  the  4th  section  they  confer  a  general  power ;  in  the  5th  section  they 
undertake  to  define  the  method  of  its  exercise,  and  they  vest  that  power 
in  the  convention  in  their  unlimited  discretion,  and  say  that  they  may 
exercise  that  discretion  in  such  manner  as  they  please.  By  a  subsequent 
clause  in  the  next  section  they  say : 

The  election  "  shall  be  conducted,"  &c.  I  will  undertake  to  say  to  your 
honors  that  these  clauses  may  both  be  interpreted,  and  may  both  have  an 
operation,  and  were  both  intended  by  the  Legislature  to  have  operation  ; 
but  upon  the  hypothesis  of  the  learned  counsel  for  the  plaintiffs,  the  sec- 
tions cannot  stand  together,  and  Lence  they  say  that,  taking  them  to- 
gether and  construing  them  together,  the  effect  of  the  law  is  that  the  con- 
vention have  no  authority  to  submit  its  work  except  under  the  general 
election  laws  of  the  commonwealth.     That  is  their  position,  and  if  that  be 
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their  position,  I  submit  to  them  whether  they  can  give  intelligent  con- 
struction to  both  these  sections.  I  cannot,  I  am  free  to  confess,  upon 
their  view,  because  the  latter  renders  the  former  inoperative.  The^'  can- 
not stand  together  under  their  interpretation. 

But,  sa}'  the  learned  counsel,  the  sixth  section  controls  all  this  in  the 
following  express  terras  :  "  The  election  to  decide  for  or  against  the  adop- 
tion of  the  new  constitution  or  specific  amendments,  shall  be  conducted  as  the 
general  elections  of  this  commonwealth  are  now  by  law  conducted."  No 
doubt  the  Legislature  had  some  distinct  meaning  in  this;  for  I  adhere 
to  that  canon  of  construction  which  gives  effect,  if  possible,  to  every 
part  of  a  statute.  By  the  fourth  section  there  was  vested  in  the  con- 
vention unlimited  power  to  submit  their  work  without  defining  the 
mode  of  the  submission.  In  the  fifth  section,  there  was  granted  to  this 
convention,  as  I  have  endeavored  to  show  your  honors,  the  unlimited  dis- 
cretion to  submit  that  work  in  such  a  manner  as  in  their  judgment  would 
best  secure  a  fair  verdict  of  the  people.  In  the  sixth  section,  they  have 
directed  the  election  to  be  conducted  as  the  general  elections  of  the 
commonwealth  are  conducted. 

Now,  what  does  "  conducted  "  mean  ?  The  word  is  defined  in  "Web- 
ster's Dictionary,  "to  give  direction  to,"  "to  manage."  Will  the  gentle- 
men opposed  to  us  say  that  I  am  giving  a  narrow  and  too  contracted  and 
limited  interpretation  to  the  word  ?  I  reply,  that  if  the}'  undertake  to 
give  to  the  word  a  general  and  unlimited  interpretation,  they  of  necessity 
strike  out  by  construction  the  wh(jle  force  of  the  fifth  section  of  the  act  as 
to  the  manner  of  submission,  which  by  the  section  is  left  to  the  discretion 
of  the  convention.  Under  such  construction,  all  that  part  which  leaves  the 
manner  of  submission  to  the  convention,  l)ecomes  void,  and  not  only  void, 
but  it  convicts  the  Legislature  of  an  inconsistency  which,  to  say  the  least 
of  it,  they  are  not  to  be  presumed  to  have  committed. 

But  the  gentlemen  may  fairly  inquire,  if  this  "conducted  "  is  to  have 
but  a  limited  signification,  what  does  it  mean,  and  to  what  does  it 
apply  ?  Your  honors  will  bear  in  mind,  tliat  the  ordinance  of  the  con- 
vention does  not  undertake  to  define  anything  in  respect  to  the  mode  of 
conducting  the  election,  farther  than  that  it  appoints  commissioners,  who 
shall  appoint  subordinate  officers  to  hold  it.  That  is  all.  "Would  the 
gentlemen  contend  that  the  appointment  under  the  ordinance  which  thus 
defines  the  officers  who  shall  hold  an  election,  would  be  so  broad  as  to 
cover  all  the  details  as  to  the  manner  of  holding  that  election  ?  "Under 
the  words  "  shall  be  conducted  as  the  general  elections  are  conducted," 
there  are  certain  and  well  defined  duties  devolved  upon  the  election  offi- 
cers. There  would  be  the  right  and  mode  of  challenge,  and  the  duty  of 
decision,  which  is  one  of  the  things  pertinent  and  indispensable  to  the 
election,  and  which  under  the  ordinance  is  left  undisturbed,  and  would  be 
conducted  as  at  the  general  elections.  There  would  be  the  opening  and 
closing  of  the  polls  ;  the  keeping  of  tally  lists,  and  the  list  of  voters ;  the 
counting  of  votes  ;  the  receiving  of  ballots  ;  the  swearing  of  officers  ;  the 
swearing  of  voters,  and  the  right  to  invoke  the  peace  officers  of  the  com- 
monwealth to  ensure  peace  and  good  order  at  the  polls,  and  the  entire 
investigation  of  the  qualifications  of  voters  in  all  their  length  and  breadth. 
These  are  all  matters  of  regulation,  which  appertain  to  the  conduct  of  an 
election,  but  what,  I  ask  the  learned  counsel,  what  have  these  things  which 
pertain  to  the  immediate  duties  of  officers,  the  mere  conduct  of  the  elec- 
tion, to  do  with  the  officers  of  the  election,  the  mere  personnel  of  the  elec- 
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tion  ?  The  things  are  entirely  distinct.  The  duties  remain.  The  con- 
duct of  the  election  remains,  no  matter  by  what  officers  it  may  be  held. 
There  are  important  functions  to  be  performed  by  the  convention  under 
the  fifth  section,  as  there  are  important  duties  to  be  performed  by  election 
officers  under  the  sixth  section — wholly  irrespective  of  who  those  officers 
may  be.  By  this  construction,  both  sections  fulfil  their  respective  parts 
in  the  work  of  submission,  and  there  is  no  interference  with  the  discretion 
of  the  convention  as  to  the  manner  of  submitting  their  work,  or  as  to  the 
time  or  times  of  its  submission.  The  continuit}^  of  the  sentence — "  at 
such  time  or  times,  and  in  such  manner" — shows  that  the  language  was 
intended  to  apply  not  to  the  manner  of  the  work,  as  to  the  substance  of 
the  constitution,  but  to  the  manner  of  its  submission  ;  that  is,  as  to  the 
manner  of  taking  the  verdict  of  the  people  as  to  its  approval  or  rejection. 

When  your  honors  come  to  interpret  this  statute,  you  will  not,  I  appre- 
hend, so  interpret  it  as  to  render  one  part  of  it  inoperative,  for  the  purpose 
of  giving,  to  say  the  least  of  it,  unnecessary  force  and  operation  to  an- 
other. The  mode  by  which  I  would  interpret  this  statute  gives  operation 
to  both  sections.  It  vests  by  the  5th  section,  the  right  of  discrimination 
and  discretion  in  the  convention  as  to  the  method  and  the  manner  of  sub- 
mission ;  and  the  6th  section  defines  the  conduct  of  the  election  in  mat- 
ters which  appertain,  exclusively,  to  the  work  to  be  done  upon  the  day  at 
the  polls,  the  things  to  be  done  on  election  day  that  appertain  to  the  cast- 
ing and  counting  of  votes,  the  qualifications  of  voters,  the  swearing  of 
officers,  the  investigation  by  oath  or  otherwise,  and  the  maintenance  of 
the  i^ace.  This  interpretation  renders  the  act  of  Assembly  consistent, 
and  I  cannot  imagine  any  other  interpretation  which  will  give  effect  to 
both  the  sections  without  destrojdng  one  or  the  other,  and  at  the  same 
time  preserve  the  right  in  a  constitutional  convention,  called  by  the  peo- 
ple to  exercise  such  discretion  as  will  give  the  largest  exercise  to  every 
right  of  the  voter.  One  other  thought  in  this  connection.  Your  honors 
will  find  in  the  32d  section  of  the  schedule  a  clause  to  this  effect: 

"  The  ordinance  passed  by  this  convention  entitled  "  An  ordinance  for 
submitting  the  amended  constitution  of  Pennsylvania  to  a  vote  of  the 
electors  thereof,  shall  be  held  to  be  valid  for  all  the  purposes  thereof." 

The  ordinance  of  election  has,  in  the  constitutions  of  other  States,  been 
sometimes  placed  in  the  constitution  itself,  and  sometimes,  as  being  of 
mere  ephemeral  operation,  placed  in  a  distinct  ordinance,  in  oi'der  that 
the  constitution  itself  might  not  be  encumbered  in  its  future  interpreta- 
tion with  an  unnecessary  length  of  words,  which  had  ceased  to  operate 
when  the  election  for  submission  had  passed.  To  avoid  the  necessity  of 
inserting  the  ordinance  at  length  in  the  schedule,  the  convention  choseto 
insert  a  short  provision,  the  effect  of  which  is  to  place  this  ordinance  un- 
der the  cover  of  the  constitution  which  is  to  be  submitted,  and  virtually 
to  make  it  a  part  of  it  to  the  extent  of  its  intended  operation. 

To  this  extent  this  32d  section  makes  the  ordinance  a  part  of  the  con- 
stitution. Then  what  have  we?  An  injunction  pra3^ed  to  enjoin  the 
voters  of  the  State  from  passing  upon  a  particular  section  of  the  constitu- 
tion that  we  submit.  Thus  stated,  the  proposition  becomes  convicted  of 
absurdity,  and  yet  am  I  wrong  in  saying  that  that  is  its  eflTect  ?  Can  you 
give  any  other  interpretation  to  it  ?  It  cannot  be  said  that  this  section 
of  the  schedule,  providing  that  the  ordinance  shall  be  held  valid  for  all 
purposes  thereof,  is  to  have  any  other  operation  after  the  day  of  submis- 
sion, because  there  ceases  at  that  time  to  be  anything  upon  which  it  can 
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operate,  and  tbat  is  the  end  of  it.  It  is,  therefore,  plain  that  the  conven- 
tion intended,  by  placing  this  32d  section  in  the  constitution  itself,  that  it 
should  spread  its  broad  wing  over  this  ordinance,  and  protect  it  as  a  part 
of  the  constitution  to  be  submitted,  because,  as  a  part  of  it,  it  is  submit- 
ted to  the  people  to  say  whether  this  constitution,  in  any  part,  shall  be  in 
force  or  not ;  and  when  adopted  it  covers  with  its  sanction  every  word 
of  the  ordinance ;  and  if  rejected,  the  constitution  and  the  ordinance  go 
down  together. 

As  I  remarked  to  your  honors  yesterday,  this  is  a  mere  proposition, 
and  wholly  inoperative,  and  of  no  avail  whatever,  both  by  the  terms  of 
the  ordinance  and  by  the  necessity  of  the  case,  wholly  null  and  void,  if 
not  ratified  by  the  people.  But  under  this  section  which  thus  covers  the 
ordinance,  it  becomes,  for  the  purposes  for  which  it  was  intended,  a  part 
of  the  constitution  ;  and  it  can  have  no  other  interpretation,  and  it  was  so 
intended  by  the  convention.  The  question  was  fully  discussed,  and  this  * 
very  ordinance  would  have  been  placed  in  the  schedule  in  totitem  verbis, 
ever}^  word  of  it,  if  it  had  not  been  the  almost  unanimous  judgment,  if  not 
the  entirely  unanimous  judgment  of  the  convention,  that  it  was  covered 
under  this  section,  and  brought  within  the  rule  of  submission  of  the  consti- 
tution itself,  and,  therefore,  not  required  to  be  inserted  in  the  schedule. 

I  have  said  to  your  honors,  that  the  vote  upon  striking  out  that  clause 
of  the  ordinance  relating  to  Philadelphia  stood  98  to  15,  but  upon  insert- 
ing the  section  32  in  the  schedule  there  was  not  one  dissenting  voice,  so 
far  as  I  remember,  and  I  think  the  journal  of  the  convention  will  bear  me  out 
in  my  recollection.  I  repeat  again,  that  the  purpose  of  putting  that  stction 
into  the  schedule  was  to  bring  the  ordinance  under  the  cover  of  the  con- 
stitution, and  thus  to  prevent  any  possibility  of  construing  it  as  a  sepa- 
rate and  distinct  legislative  act — or  law,  as  the  gentlemen  would  have  it. 
The  convention  did  not  undertake  to  pass  a  law.  They  undertook  to  pass 
an  ordinance,  under  the  cover  of  the  constitution,  and  as  a  part  of  it, 
which  shall  be  submitted  to  the  people,  and  which,  when  submitted,  shall 
be  adopted  or  rejected  in  the  sovereign  will  of  the  people. 

There  is  another  thing  to  which  1  desire  to  call  your  attention. 

Mr.  GowEN — Will  3'ou  allow  me,  at  this  point  of  j'our  argument,  to  ask 
a  question  ?  If  I  comprehend  you,  this  ordinance  is  to  have  a  legal  opera- 
tion by  the  adoption  of  the  constitution,  and  you  refer  to  the  ordinance 
itself  to  show  that. 

Mr.  AK3ISTR0NG — No  ;  I  did  not  quite  say  that.  The  ordinance  ex- 
presses the  manner  in  which  the  convention  determined  to  submit  the 
constitution  to  a  vote  of  the  people. 

And  was  operative,  as  I  have  before  argued,  by  force  of  the  inherent 
power  of  the  convention,  assembled  by  direction  of  the  people,  without 
anj'  expressed  limitation  of  its  power.  But  I  argue,  in  addition  to  that, 
that  the  ordinance  being  in  efl'eet  made  13}^  the  32d  section  of  the  schedule, 
a  substantive  part  of  the  constitution  to  be  submitted,  cannot  be  with- 
drawn or  controlled  by  the  court,  any  more  than  they  could  control  any 
other  part  of  the  prepared  constitution. 

Mr.  BiDDLE — The  reference  is  to  the  schedule. 

Mr.  Armstrong — Perhaps  I  have  not  correctl}' apprehended  your  mean- 
ing. 

Mr.  GowEN— Perhaps  I  did  not  express  my  own  meaning.  My  inten- 
tion was  to  say  this:  If  I  understand  you  correctlj',  the  schedule  is  the 
means  of  bridging  over  between  the  old  constitution  and  the  new,  and 
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this  ordinance,  as  I  understand  it,  is  adopted  for  the  purpose  of  enabling 
the  people  to  proceed  to  doing  tliat  work.  As  I  understand  3'ou,  this  or- 
dinance would  have  no  other  effect  if  adopted.     Am  I  correct  in  that  ? 

Mr.  Armstrong — The  ordinance  operates  immediately^,  and  was  so  in- 
tended, because  it  has  relation  to  the  submission  of  the  constitution,  and 
can  have  nothing  on  which  to  operate  after  the  decision  of  the  people,  the 
only  question  to  which  it  can  apply,  viz. :  the  adoption  or  rejection  of  the 
constitution. 

Mr.  Go  WEN— That  is  the  very  point  on  which  I  wanted  to  get  your 
view.  I  wanted  to  see  whether  I  understood  this  part  of  your  argument. 
All  the  laws  and  institutions  of  the  State  remain  in  existence  until  they 
are  changed  or  altered  by  this  constitution. 

Mr.  Armstrong — Certainly.  For  the  ordinance  is  not  in  the  ordinary 
sense  a  law  at  all.  I  have  already  disclaimed  any  power  in  the  conven- 
tion to  pass  general  laws.  This  ordinance  is  a  law  onl}^  pro  fac  vice.  If 
the  constitution  prevails  the  authority  of  the  ordinance  cannot  be  ques- 
tioned. If  it  be  rejected,  the  ordhiance  and  the  constitution  become 
together  a  mere  nullity.  All  laws  continue  in  force,  not  superseded  as  to 
this  work  and  this  only,  by  authority  of  the  convention,  exercising  their 
right  to  take  the  vote  of  the  people  in  such  manner  as  they  may  direct. 

Chief  Justice  Agneav — Until  the  new  constitution  be  adopted. 

Mr.  Armstrong — Certainly.  I  have  no  doubt  that  all  laws  and  institu- 
tions of  the  State  continue  as  they  are  until  then. 

Chief  Justice  Agnew — Until  the  new  constitution  be  adopted. 

Mr.  Armstrong — I  have  no  doubt  of  that  at  all. 

Judge  Sharswood — Then  if  the  people  rejected  the  constitution,  and 
rejected  this  ordinance,  the  election  held  under  it  would  be  void. 

Mr.  Armstrong — No,  sir ;  it  would  not  be  void.  It  would  only  then  be- 
come a  nullity. 

Judge  Sharswood — That  would  be  the  same  thing. 

Mr.  Armstrong— I  would  make  this  distinction.  When  we  speak  of  a 
law  as  being  void,  we  speak  of  it  in  its  relation  to  something  which  renders 
it  void — something  superior  with  which  it  is  inconsistent.  This  ordinance 
is  not  void,  for  we  contend  it  must  have  its  intended  effect  upon  the  com- 
ing election,  and  if  the  constitution  be  adopted  it  will  have  accomplished 
its  perfect  work,  and  it  will  become  a  nullity  only  in  the  event  of  the  re- 
jection of  the  constitution. 

Judge  Sharswood — Suppose  the  question  upon  the  adoption  of  the  con- 
stitution depended  upon  the  vote  of  the  city  of  Pliiladelphia.  You  say 
that  if  this  constitution  is  adopted  by  a  majority  of  the  voters,  then  the 
ordinance  has  validity,  but  if  the  constitution  is  not  ratified  by  a  majority 
of  voters,  then  that  ordinance  goes  for  nothing,  and  it  is  a  nullity ;  and 
then  the  election  held  in  Philadelphia  will  be  a  nullity,  and  all  the  votes 
in  Philadelphia  will  be  thrown  out.  It  seems  to  me  that  your  argument 
leads  to  that  difficulty. 

Mr.  Armstrong — Let  me  endeavor  to  make  my  meaning  clear.  I  have 
not,  I  fear,  been  happy  in  stating  my  position  with  sufficient  distinctness. 

Judge  Gordon — There  is  an  idea  which  I  desire  to  express,  not  only  for 
your  own  illumination  but  for  the  counsel  who  are  to  follow.  Suppose 
sections  5  and  6  are  entirely  stricken  out  from  the  act  of  1872,  you  have 
then  no  legislation  left  by  which  this  constitution  can  be  submitted  to  the 
people. 

Mr.  Armstrong— In  the  4th  section  there  is  ample  power  conferred. 
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Jud^e  Gordon — What  do  j-ou  do  with  the  5th  and  6th  sections  ? 

Mr.  Armstrong — The  5th  and  Gth  sections  provide  the  method  of  sub- 
mission. The  fourth  confers  the  general  power,  and  if  the  5th  and  6th 
sections  were  stridden  out,  no  question  coukl  be  raised  of  the  right  of  the 
convention  to  direct  the  manner  of  its  submission  in  their  discretion. 

Judge  Gordon — The  question  with  me  is,  whether  one  of  the  powers 
conferred  upon  the  convention  was  the  power  of  revising  the  methods  by 
which  the  will  of  the  people  shall  be  ascertained  with  reference  to  this 
constitution ;  because  I  take  it,  if  I  am  not  wrong  in  that  view,  that  what- 
ever powers  were  vested  in  this  convention,  whether  they  were  general  or 
limited,  the  convention  are  exclusive  and  supreme  in  their  exercise.  Do 
3'ou  understand  me  ? 

Mr.  Armstrong — Yes,  sir ;  and  I  so  understand  it  m3'self. 

Judge  Gordon — You  understand  the  design  of  my  question  ? 

Mr.  Armstrong — I  take  it  that  when  the  people  have  ordered  a  con- 
vention, without  themselves  defining  any  limitation,  they  have  convened 
it  without  limitation  of  power  ;  and  to  the  whole  extent  of  the  work  which 
falls  within  the  purview  of  their  operation  and  duty,  they  are  supreme  as 
representing  the  reserved  powers  of  the  people.  To  tliat  extent  they  ex- 
ercise the  supreme  power  of  the  State,  and  it  only  becomes  necessary  to 
see  the  force  of  this  view  for  your  honors  to  consider  what  powers  con- 
stitutional conventions  have,  by  all  the  precedents  heretofore  exercised, 
and  what  they  have  done.  As  I  said  yesterda^^  is  there  any  office,  or 
an}'  right  of  this  State,  which  does  not  contravene  the  Constitution  of 
the  United  States,  which  this  convention  was  not  competent  to  change  ? 
They  have  exercised  that  power  very  cautiously  but  very  effectively, 
in  the  constitution  the}'  submit,  as  to  some  important  subjects.  But, 
as  I  have  said,  whilst  thej' exercise  supreme  power,  it  is  inchoate.  It  is 
a  power  in  suspension,  a  thing  not  perfect  in  itself,  but  to  become  perfect 
by  the  omnipotent  seal  of  the  people  placed  upon  their  work.  This  ordi- 
nance has  its  just  relation  to  the  constitution  onl}^  as  it  defines  the  manner 
of  submission.  Suppose  that  this  ordinance,  instead  of  being  a  separate 
and  distinct  ordinance,  had  been  inserted  in  the  constitution  itself,  would 
not  the  suggestion  which  his  honor,  Judge  Sharswood,  has  made,  be  quite 
as  powerful  as  it  can  be  when  the  ordinance  is  a  separate  instrument,  par- 
ticularly approved  and  sanctioned  by  the  constitution  itself? 

Judge  Sharswood — I  meant  to  show  the  fallacy,  as  it  seemed  to  me, 
in  your  argument.  You  put  a  clause  in  the  instrument,  which  is  to  be 
submitted  to  the  people  for  their  ratification,  and  which  is  nothing  until  it  is 
ratified,  a  clause  as  to  the  manner  in  which  it  is  to  be  ratified.  Now, 
suppose  the  constitution  is  rejected,  then  that  clause  is  rejected  with  it, 
and  the  votes  voted  under  it  come  to  nothing.  Suppose,  in  that  case, 
that,  outside  of  the  city  of  Philadelphia,  there  should  be  a  majority 
against  this  constitution,  whilst  in  the  cit}^  of  Philadelphia  the  vote  upon 
it  under  this  clause  would  be  largely  in  its  favor.  Now,  I  put  that  to  you 
as  a  proposition,  would  this  ordinance  be  considered  as  a  valid  ordinance, 
and  are  the  votes  in  the  city  of  Philadelphia  to  be  counted  as  votes  cast 
under  a  valid  ordinance,  when  the  majority  outside  of  the  city  of  Phila- 
delphia, of  those  not  voting  under  the  ordinance,  would  be  cast  against 
the  adoption  of  the  constitution  ?  There  might  be  a  question,  possibly, 
as  to  whether  the  constitution,  under  these  circumstances,  was  or  was  not 
legally  adopted.     You  might  just  put  the  case  in  candor.     I  do  not  object 


157 

to  what  you  are  saying,  but  I  did  not  exactly  understand  your  argument, 
and  that  is  what  I  am  trying  to  get  at. 

Judge  Gordon — That  comes  back  to  the  direct  question  of  the  power 
of  the  convention  to  pass  this  ordinance. 

Judge  Sharswood — I  understand  that.  Do  I  understand  Mr.  Arm- 
strong to  be  arguing  that  the  fact  that  this  language  was  in  the  constitu- 
tion made  it  a  part  of  it  ? 

Mr.  Armstrong — Let  me  endeavor  to  state  it  again.  This  ordinance  is 
valid  for  the  purposes  for  which  it  is  made,  just  in  the  same  sense,  and  no 
other,  that  the  several  articles  of  the  proposed  constitution  are  valid.  If  they 
are  adopted  by  the  people,  it  becomes  the  constitution  ;  if  it  is  rejected,  it 
is  nothing.  Now,  his  honor.  Judge  Sharswood,  states  the  question  as 
though  the  ordinance  were  a  separate  and  distinct  law,  ami  puts  the  ques- 
tion as  though  it  had  no  relation  to  the  constitution.  If  I  understand  his 
honor's  argument  correctly,  it  would  run  thus  :  This  election  is  to  be  held 
in  obedience  to  and  in  accordance  with  an  ordinance  which  may  or  ma}-  not 
be  constitutional.  If  it  is  constitutional,  then  the  action  under  it  is 
valid ;  if  it  be  unconstitutional,  it  is  void. 

But,  I  answer,  there  is  no  constitution  by  which  that  question  can  be 
tried.  It  is  a  part  of  the  proposed  constitution  which  does  not  apply  itself 
to  or  come  within  the  distinctions  or  within  the  grasp  of  the  old  constitu- 
tion. It  has  nothing  to  do  with  it.  It  is  a  law  unto  itself  It  is  a  part 
of  the  proposed  proceedings  which  the  constitutional  convention  were  au- 
thorized to  inaugurate.  It  is  a  part  of  what  they  have  done,  and  stands 
related  to  the  constitution  as,  in  the  judgment  of  the  convention,  a  most 
important  auxiliary  of  merely  temporary'  effect,  and  made  a  part  of  it, 
for  all  the  purposes  it  was  intended  to  subserve,  by  force  of  tlie  section 
of  the  schedule  which  I  have  read.  It  has  its  legitimate  operation  for  the 
special  purpose  for  which  it  was  intended,  and  for  no  other.  It  operates 
of  necessity  before  the  constitution  goes  into  effect,  for  it  proposes  only 
to  define  the  method  of  election,  as  related  to  the  adoption  or  rejection  of 
the  constitution.  But  the  main  question  is,  at  last,  that  which  has  been 
so  much  discussed,  whether  the  Legislature  had  power,  in  1872,  to  impose 
restrictions  upon  a  convention  ordered  by  the  people  in  1871  without  re- 
strictions. If  they  had  no  such  power,  then  the  convention,  as  to  all 
their  work,  would  exercise  an  unlimited  discretion,  and  this  election, 
which  is  a  part  of  the  general  machinery  of  adoption,  would  be,  as  to  the 
ordinance  designed  to  regulate  it,  in  the  discretion  of  the  convention. 
They  are  indissolubly  joined  together,  and  must  stand  or  fall  together  ; 
and  it  is  in  this  sense  that  they  should  be  construed  as  component  parts 
of  the  same  work.  The  constitution  is  nothing  until  adopted,  and  a  fair 
election  is  of  the  very  essence  and  substance  of  our  work,  without  which, 
the  convention  might  as  well  never  have  been  called.  It  is  in  this  sense 
that  the  ordinance  may  be  fairly  considered  a  part  of  the  constitution, 
and,  I  submit  to  your  honors,  it  would  be  a  most  narrow  construction 
which  would  separate  them.  I  hold  that  it  is  no  more  within  judicial 
power  to  enjoin  against  this  ordinance  than  against  any  other  provision 
of  the  constitution. 

Under  what  authority  would  you  enjoin  ?  Under  the  old  constitution  ? 
If  so,  it  would  be  upo"n  the  ground  that  the  convention  had  no  right 
to  make  any  man  a  voter  who  was  not  a  voter  under  the  old  constitution, 
or,  had  no  right  to  impose  limitation  or  restriction  upon  the  method  of 
election,  except  those  which  were  in  force  under  the  old  constitution; 
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Even  Jameson  does  not  say  that.  I  do  not  know  that  so  extreme  a  doc- 
trine has  ever  been  held  by  any  court.  The  cases  I  had  the  lionor  to  cite 
j-esterdaj-  from  these  constitutions  of  the  several  States,  some  of  which 
were  passed  in  1868,  by  the  States  which  had  seceded,  some  of  which  were 
the  first  constitutions  adopted  by  the  territories  when  they  were  admitted 
as  States,  some  of  which  were  of  old  States,  having  no  such  complications 
or  any  restriction  or  limitation  upon  their  powers  whatever,  show  an  un- 
broken line  of  precedents  in  precise  accord  with  the  powers  we  claim. 
All  of  them  are  consistent  in  the  assertion  of  the  principle  that  the  peo- 
ple in  convention  have  the  right  to  say  who  shall  vote  upon  their 
work,  and  as  the  greater  proportion  includes  the  less,  if  they  may  de- 
fine qualification  of  voters,  they  surely  ma}'  designate  the  manner  in 
which  that  vote  shall  be  taken. 

When  I  departed  from  the  line  of  my  argument  I  was  examining  the 
convention  act  of  1872,  with  careful  regard  to  its  fair  interpretation. 
There  was  the  most  anxious  desire  on  the  part  of  the  convention  to  avoid 
conflict  either  with  the  law  or  with  the  people,  and  I  now  venture  to  say 
that  the  action  of  the  convention  in  framing  tliis  ordinance  was  both  dis- 
creet and  wise  as  regards  the  question  of  purity  of  elections.  I  have  no 
opinions  toexpi'ess  upon  that  subject.  I  clo  not  wish  to  be  understood  as 
making  wholesale  charges  of  corruption  and  fraud.  It  is  enough  to  know 
that  tlie  voice  of  tlie  State  came  up  to  the  convention  in  an  overwhelm- 
ing tide,  which  could  not  be  resisted,  that  some  method  must  be  devised 
to  ensure  an  election  in  which  the  people  would  not  only  have  confidence, 
but  which  would  guard  against  the  alleged  frauds  of  this  city  with  the 
utmost  circumspection. 

VN'hen  the  convention  came  to  the  consideration  of  this  question,  they 
found  a  practicable  difficulty.  They  found  that  in  Philadelphia  the  elec- 
tions must  be  held  under  the  act  of  1869,  known  as  the  registry  act, 
and  a  supplement  to  it,  known  as  the  act  of  1872.  Now  these  two  acts 
the  convention  were  satisfied  could  not  be  put  in  operation  as  to  this  elec- 
tion. Your  honors  will  note  that  the  very  clause  under  discussion  pro- 
vides, and  it  is  that  upon  which  the  gentleman  on  the  other  side  hang 
this  case,  that  the  election  to  decide  for  or  against  the  adoption  of  the 
new  constitution,  or  separable  amendments,  shall  be  conducted  as  the 
general  elections  of  this  commonwealth  are  now  b}'  law  conducted.  When 
the  convention  came  to  the  consideration  of  this  question,  interpreting 
this  section  as  it  stands,  that  this  election  is  to  be  held  under  the  general 
election  laws,  it  was  clear  we  had  no  more  power  to  order  an  election 
under  laws  which  regulate  special  elections  than  we  had  to  pass  the  ordi- 
nance. But  when  we  came  to  examine  that  general  election  law,  it  ap- 
peared to  be  manifest  that  it  could  not  be  put  in  operation  ;  and  the 
necessity  was  laid  upon  the  convention  to  get  themselves  and  the  people 
out  of  the  dilemma.  The  registry  law  required  that  the  registration 
should  be  made  in  a  certain  time,  that  it  should  be  made  in  a  cer- 
tain manner,  and  that  it  should  be  closed  at  a  certain  time  prior 
to  the  general  election,  and  it  imposed  fines  and  penalties  upon 
any  person  who  would  receive  a  vote  from  a  voter  whose  name  was 
not  upon  that  registry  list.  Under  the  operation  of  that  law,  there 
were  voters  in  this  city  who  could  not  have  been  registered,  who,  with 
every  constitutional  qualification,  must  have  had  their  votes  excluded. 
Now  in  view  of  such  an  interpretation  of  the  laws  of  Philadelphia  relating 
to  elections,  I  ask  your  honors  if  the  convention  would  not  have  been 
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derelict  of  duty,  and  might  justly  have  been  charged  with  the  utmost 
carelessness  and  indifference  to  the  rights  of  the  people  of  tliis  great  city, 
if  we  bad  not  attempted  to  provide  against  this  difficulty. 

Would  we  have  been  excusable,  sitting  there  not  only  as  members  of  the 
convention,  but  as  lawyers,  not  to  see  the  effect  of  the  registry  act  of 
Philadelphia  upon  this  election  ?  Could  we  shut  our  e3-es  to  the  fact  that 
a  general  election  has  relation  to  the  elections  in  October,  and  tliat  the 
registry  lists  must  be  closed,  and  the  lists  made  out  prior  to  that  time,  and 
that  men  whose  names  were  not  upon  those  lists  could  not  be  voters,  and 
that  the  law  made  that  list  the  only  evidence  of  a  right  to  vote  ?  It  might 
exclude  thousands  in  this  cit}^  from  voting.  That  would  have  been  its 
effect,  and  if  we  had  left  it  to  stand  and  not  passed  this  ordinance,  that  sec- 
tion of  the  act  would  have  been  unconstitutional,  if  the  existing  constitu- 
tion applied  to  the  case,  for  it  would  have  deprived  voters,  constitutionally 
qualified,  from  exercising  their  franchise  at  the  election  on  the  16th  of 
December.  Our  right  to  fix  the  time  of  election  on  the  16th  of  December 
has  never  been  questioned,  and  cannot  be  questioned.  Yet  under  the 
operation  of  these  peculiar  laws  relating  to  Philadelphia,  careful  investi- 
gation satisfied  the  convention  that  to  put  tliem  in  force  in  the  city  of 
Philadelphia  would  have  been  to  disfranchise  a  large  number  of  her 
citizens. 

Now,  your  honors,  upon  this  question  I  desire  to  call  your  attention 
briefly  to  the  provisions  of  the  registry  acts,  and  certain  actions  that  have 
taken  place  in  reference  thereto,  in  order  to  lay  the  exact  situation  before 
this  court,  so  that  it  may  intelligently  determine  whether  or  not  the  con- 
vention were  justified  in  thus  attempting  to  take  the  vote  on  the  constitu- 
tion out  of  the  operation  of  the  registry  law,  and  to  give  Philadelphia  an 
election  not  only  by  fair  means,  but  by  a  method  which  would  ensure  to 
every  voter  his  fullest  right  and  disfranchise  none. 

If  the  6th  section  of  the  act  of  1872  (P.  L.  53),  which  provides  that 

"  The  election  to  decide  for  or  against  the  adoption  of  the  new  constitu- 
"tion  or  specific  amendments,  shall  be  conducted  as  the  general  elections 
"of  this  commonwealth  are  now  by  law  conducted," 

means  that  it  shall  be  conducted  by  the  machinery  b}^  which  the  "  general 
elections  of  this  commonwealth  are  now  bj'  law  conducted  ;"  then  so  much 
of  that  section  as  has  been  quoted  is  unconstitutional,  as  operating  to  de- 
prive qualified  voters  of  Philadelphia  from  voting  at  the  election  on  the 
16th  of  December. 

The  only  law  for  conducting  general  elections  for  the  city  of  Philadel- 
phia, when  this  act  of  April  11th,  18T2,  was  passed,  was  the  act  of  17th 
April,  1869  (P.  L.  56),  known  as  the  registry  law,  as  modified  by  the  act 
of  6th  April,  1870,  P.  L.  53,  which  imposed  the  duties  of  the  assessors  in 
the  original  act  upon  the  canvassers,  and  the  act  of  14th  March,  1872 
(P.  L.  359),  which  imposed  a  fine  or  penalty  upon  the  return  judge  or 
inspector  who  should  receive  a  vote  from  any  person  whose  name  is  not 
upon  the  registry  list,  except  in  the  case  of  a  special  election,  and  I  call 
particular  attention  to  the  clause  of  the  act,of  1872,  above  cited,  that  the 
election  is  to  be  conducted  as  the  general  elections  are  conducted,  and  pro- 
visions of  law  which  relate  to  special  elections  have  no  application  to  the 
case  in  hand. 

Under  the  provisions  of  these  acts,  the  ofldcers,  judges,  inspectors  and 
return  inspectors,  appointed  by  the  board  of  aldermen  on  or  before  the 
third  Monday  of  September  of  each  year,  to  conduct  all  elections  for  the 
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ensuing  year  (section  24  of  act  IVth  April,  1869,  P.  L.  — ,  Purdon's  Digest, 
574),  are  bound  to  conduct  the  general  election  hy  a  registers'  list,  which, 
under  the  provisions  of  these  acts,  must  be  completed  eight  days  before 
the  general  election  is  held. 

This  is  apparent  from  an  examination  of  the  provisions  of  the  act  of 
1869.     (Known  as  the  registry  law.) 

The  act  of  1869,  the  registry  laAv,  by  its  27th  section,  provides  for  a 
separate  list  of  voters  in  every  election  division  of  the  qualified  electors 
residing  therein,  to  be  made  before  the  first  day  of  June  in  every  year.  In 
its  28th  section  it  provides  for  an  extra  assessment  list,  which  shall  be 
completed  before  the  twentieth  da^'  of  September  in  each  year.  In  its 
31st  section  it  provides  that  the  division  canvassers  shall  meet  in  their 
respective  election  divisions  in  the  said  city  on  the  tenth  day  before  the 
general  election  in  each  jear,  with  power  to  register  the  names  of  persons 
who  shall  make  application,  and  due  proof  of  their  right  to  vote,  on  a  new 
list,  to  be  called  a  canvassers'  list.  By  the  36th  section  of  the  said  act  it 
is  made  the  duty  of  the  division  canvassers  to  hold  an  adjourned  session 
on  the  eighth  day  before  the  general  election  in  each  year,  and  authority 
is  given  them  at  such  meeting  to  strike  from  and  add  to  the  names  on  the 
assessment  and  extra  assessment  division  books,  and  the  names  remaining 
on  the  said  revised  division  transcripts  and  on  the  said  extra  assessment 
division  books  as  corrected  by  the  division  canvassers  as  aforesaid,  for  the 
respective  divisions,  shall  constitute  the  registry  of  citizens  qualified  to 
vote  in  the  said  divisions  respectivel}"  at  the  next  general  election :  Pro- 
vided, That  if  an}'  person  so  registered  shall  cease  to  be  a  resident  of  the 
division  he  shall  not  be  entitled  to  vote  therein.  By  its  87th  section  said 
act  provides  '  that  the  said  register  shall  be  the  onh'  evidence  that  the 
persons  whose  names  are  found  thereon  have  resided  for  ten  days  immedi- 
ately preceding  the  said  election  in  the  said  division." 

And  the  Court  of  Common  Pleas  of  this  count}',  on  October  4th,  1869,  in 
reply  to  certain  questions  addressed  to  the  court  on  behalf  of  the  canvassers, 
said  (through  Judges  Allison,  Ludlow  and  Peirce)  that  a  person  whose 
name  is  not  on  the  register  of  voters,  as  revised  hy  the  canvassers,  had  no 
right  to  vote,  2  Brewster,  145. 

The  act  of  March  14th,  1872,  P.  L.  359,  Purdon's  Digest,  582,  however, 
puts  the  question  beyond  all  doubt  by  providing,  in  its  5th  section,  that 
"  any  judge,  who  shall  receive  the  vote  of  an}'  person  whose  name  is  not 
"  on  said  registry  list,  except  in  the  cases  of  a  special  election,  as  provided 
"  for  in  section  three  of  this  supplement,  shall  be  guilty  of  a  misdemeanor," 
and  then  prescribes  the  penalty  therefor. 

The  general  election  is  held  on  the  second  Tuesday  in  October  in  each 
year. 

The  convention  was  authorized  by  the  5th  section  of  the  act  of  April 
11th,  1872,  "to  submit  the  amendments  agreed  to  by  it  *  *  * 
at   such   time  or   times  *  *  *  as   the  convention  shall 

prescribe." 

They  have  prescribed  that  it  shall  be  submitted  to  the  electors  on  De- 
cember IGth,  1873. 

If  this  election  is  to  be  conducted  by  the  election  officers  appointed 
under  the  act  of  1869,  then,  inasmuch  as  they  cannot  receive  the  vote  of 
any  person  whose  name  is  not  on  the  registry  list,  made  eight  (8)  days  be- 
fore the  general  election  of  last  October,  every  person  who  has  moved  out 
of  the  election  division  in  which  he  was  registered  at  that  time,  is  neces- 
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sarily  deprived  of  the  right  to  vote,  and  this,  although  he  is  a  freeman 
who  has  resided  in  this  State  one  year,  and  in  the  election  district  where 
he  offers  to  vote  ten  days  immediately  preceding  the  election,  and  within 
two  years  paid  a  State  or  county  tax  assessed  more  than  ten  days  before 
the  election. 

He  has  fulfilled  every  constitutional  requirement,  and  yet  he  is  excluded. 

This  court,  in  Page  v.  Allen,  8  P.  F.  Smith,  338,  said  the  Legislature 
had  no  power  to  thus  alter  the  constitutional  qualifications  of  a  voter. 

If,  then,  the  6th  section  of  the  act  of  1872,  is  to  be  thus  construed,  it  is 
void,  and  leaves  the  provisions  for  submitting  the  constitution  to  the 
electors,  as  they  exist  under  the  4th  and  5th  sections  of  that  act,  which 
imposed  no  limitations  on  tlie  mode  of  such  submission. 

But  the  language  of  the  6th  section  is  susceptible  of  a  construction  in 
entire  harmony  with  the  constitutional  power  of  tlie  Legislature  and  the 
other  provisions  of  the  act  of  1872,  as  I  have  alreadj^  aigued. 

This  is  an  important  question.  In  the  judgment  of  the  convention,  and 
now  asserted  by  their  counsel  here,  the  election  laws  of  Philadelphia 
would  have  disqualified  voters  under  the  election  to  be  held  on  December 
16th.  I  ask  3'our  honors  whether,  in  the  exercise  of  the  discretionary 
powers  which  are  A^ested  in  them,  to  define  the  manner  of  this  election, 
they  would  not  have  been  derelict  to  their  highest  trust  if,  by  indifference 
or  omission,  careless  or  otherwise,  they  had  allowed  the  weiohty  doubts 
which  hang  upon  that  election  law  of  Philadelphia  to  have  passed  in 
silence  until,  by  the  operation  of  the  law,  we  found  voters  excluded  who 
had  a  constitutional  right  to  vote. 

Again,  I  saj^  to  your  honors,  is  this  discretion  of  the  convention,  thus 
carefully  exercised,  to  be  supervised  by  this  court?  In  what  interest  is 
that  supervision  asked  ?  Following  the  line  of  your  honors'  decision, 
where  is  the  private  interest  that  calls  for  this  intervention  ?  If  it  be  a 
merely  public  and  political  question,  as  all  claim  it  to  be,  how  comes  it 
within  your  honors'  jurisdiction  to  decide?  Does  not  the  whole  cunent 
of  opinions  on  this  question  hold  that  it  is  a  political  and  not  a  judicial 
question,  and  that  3'our  honors'  functions  are  only  judicial,  and  that  you 
cannot  put  in  exercise  any  of  the  powers  of  this  court  except  those  which 
pertain  to  the  functions  and  duties  of  your  interpretation  of  legal  rights  ? 
No  legal  rights  exist  under  this  proposed  constitution,  and  none  can 
exist  until  it  becomes  a  constitution  and  comes  before  j-our  honors  on 
some  question  of  civil  rights  which  will  invoke  your  jurisdiction  and  put 
the  machinerj^  and  power  of  j'our  court  in  motion. 

I  believe  that  I  have  gone  over  this  case  in  all  that  seems  to  me  to  be 
important.  I  need  not  invoke  your  honors'  most  careful  consideration 
upon  a  question  of  this  magnitude  and  delicacy.  Am  I  wrong  in  calling 
your  honors'  attention  again  to  the  aspect  of  this  case  ?  Why  shall 
this  court  embark  on  the  troubled  waters  of  political  strife  ?  Does 
any  man  believe  that  these  bills  are  filed  in  the  interests  of  the  city  trea- 
sury? Does  any  man  believe  that  Mr.  Donnelly,  for  the  $10  which  he 
holds  before  this  court,  would  employ  the  ablest  counsel  of  the  State,  and 
no  less  cheap  than  able,  I  am  happy  to  know,  to  represent  him  ? 

Mr.  Brewster — You  will  spoil  my  business  if  you  go  on.     [Laughter.] 

Mr.  Armstrong — There  is  no  danger  of  that.  The  gentleman  always 
renders  a  quid  pro  quo,  and  he  never  got  a  fee  that  he  did  not  earn. 
[Laughter.] 

I  would  like  to  have  been  present,  and  to  have  seen  Mr.  Donnelly  hand 
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tlie  whole  subject  of  controversy  to  my  friend,  and  invite  him,  for  $10,  to 
discuss  a  constitutional  question  in  this  court.  !No,  your  honors  ;  the 
question  does  not  lie  in  this  bill.  It  does  not  lie  in  any  interest  repre- 
sented in  this  bill  or  in  its  prayer.  It  does  lie  in  interests  which  dare  not 
show  themselves  in  this  court.  It  docs  lie  behind  and  beyond  the  tax- 
payer. I  believe  that  I  am  justified  in  saying  that  there  is  nothing  in 
either  of  these  bills  that  presents  such  a  right  as  can  put  the  powers  of 
this  court  in  operation.  You  are  invited  to  exercise  the  highest  pfiwer 
known  to  the  law,  a  power  which  the  courts  always  exercise  with  reluc- 
tance, and  never  except  in  the  clearest  cases.  Will  the  gentleman  say  that 
this  is  a  clear  case,  involving  as  it  does  tlie  highest  political  powers  of  the 
people?  It  is  not  a  social  question.  It  involves  no  personal  civil  right 
that  is  tangible — none  that  can  be  laid  before  your  honors  as  the  subject- 
matter  and  groundwork  of  this  proceeding.  Again,  I  say  it  is  not  a  ques- 
tion of  the  paltry  sums  of  money  it  involves.  It  touches  not  Mr.  Don- 
nelly nor  the  treasury  of  Philadelphia.  It  ranges  infinitely  beyond  the 
low  level  of  such  pretences  as  these.  It  involves  the  sovereign  rights  of 
the  people.  It  is  far  beyond  the  question  of  the  interpretation  of  an  act 
of  Assemb]3^  The  power  of  the  people,  as  reiiresented  in  a  convention  to 
reform  the  constitution  of  the  commonwealth,  rests  not  upon  the  relation 
of  the  subordinate  agencies  they  employ  in  the  ordinary  administration  of 
affairs.  The  constitution  provides  only  one  method  of  amendment,  that 
by  concurrent  action  of  the  Legislature  in  preparing  amendments  to  be 
submitted  by  them  to  the  ratification  of  the  })eoi)le.  But  the  constitution 
nowhere  provides  for  a  convention  to  reform  the  constitution.  It  is  a 
proceeding  outside  of  and  bej-ond  all  constitutional  provisions,  and  finds 
alike  its  origination  and  its  limitations  in  the  reserved  rights  of  the  people 
alone.  The  creature  shall  not  be  stronger  than  its  creator.  The  Legis- 
lature shall  not  say  to  the  people  you  shall  make  no  reform  of  your  fun- 
damental law  without  my  permission.  Such  assertion  of  power  strilscs  at 
the  foundations  of  republican  lil)erty  and  invites  to  anarchy  and  the  revo- 
lutions which  come  with  violence.  It  is  not  a  question  of  the  rights 
of  one  man  or  many  in  Philadelphia  alone,  but  it  involves  the  rights  of 
every  citizen  of  the  commonwealth,  in  any  part.  It  is  a  question  of  the 
entire  sovereignty  of  the  people.  The  parties  in  interest  are  alike  in  the 
east  and  the  west,  and  in  the  middle,  and  they  all  have  equal  rights  in  the 
questions  hei'e  involved.  If  your  honors  could  entertain  such  a  juris- 
diction, then  might  every  citizen  of  this  commonwealth  present  his  bill. 
Your  honors  might  have  business  from  now  until  the  end  of  your  official 
terms,  upon  questions  of  this  kind,  if  you  entertained  this  application.  But 
I  forbear,  3'our  honors,  from  further  remark.  I  thank  you  for  the  attention 
which  you  have  accorded  to  me,  and  trust  that  the  people  will  not  look 
in  vain  to  this  high  court  for  protection  in  their  dearest  rights. 
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Argument  of  Hon.  Charles  R.  Buckalew. 

Tlie  concluding  argument  for  the  defendants  was  made  by  Hon.  Chas. 
R.  Buckalew,  as  follows : 

In  view  of  the  elaborate  debate  to  which  the  court  has  already  listened, 
and  in  view  also  of  the  completeness  with  which,  on  the  whole,  the  case  for 
the  defence  has  been  presented  by  my  colleagues,  I  shall  consult,  I  suppose, 
the  pleasure  of  the  court,  as  well  as  my  own  convenience,  in  making  my 
remarks  on  this  important  subject  very  brief.  Tnis  will  peculiarly  suit  my 
convenience,  as  my  voice,  as  the  court  will  perceive,  is  scarcely  suited  to  a 
protracted  discourse. 

In  the  first  place,  I  desire  again  to  have  the  attention  of  the  court  called 
to  a  few  clauses  in  what  is  called  the  convention  act  of  1872,  enacted  by  the 
Legislature  of  the  State  to  facilitate  the  actiou  of  the  people  of  this  State 
in  amending  the  constitution  of  the  State. 

Passing  to  the  fourth  section,  the  court  will  perceive  that  there  is  an  ex- 
press grant  of  authority,  if  such  authority  were  needed,  to  the  convention 
to  propose  to  the  people  either  a  new  constitution  or  amendments  to  the 
old  constitution  to  be  voted  for  in  the  mass,  or  amendments  to  be  voted 
upon  separately.  The  convention  might  do  either  one  of  those  three  things, 
according  to  the  express  terms  of  this  fourth  section.  They  had  a  discretion 
and  choice  conferred  upon  them,  assuming  that  the  Legislature  did  convey 
to  them  the  authority  under  which  they  acted.  Now,  the  convention  exer- 
cised their  discretion  by  selecting  the  first  branch  of  the  authority  conferred. 
They  elected  to  submit  an  entire  or  new  constitution  to  the  people  of  the 
State,  and,  so  far,  the  fourth  section  of  the  convention  act  has  been  executed. 
It  has  passed  bej'ond  debate  or  beyond  question  in  this  court  or  elsewhere. 

jNow,  then,  turn  to  the  fifth  section,  which  follows,  and  these  sections  are 
parts  of  a  general  plan,  a  scheme  which  the  representatives  of  the  people 
tliought  proper  to  enact  for  the  purpose  they  had  in  view.  Go  to  the  fifth 
section  ;  that  does  not  confer  the  power  to  submit  the  amended  constitution 
to  the  people.  No  such  thing.  That  was  already  conferred  in  the  fourth 
section,  which  I  have  just  mentioned.  The  fifth  section,  in  its  earlier  part, 
is  simply  recital.  It  is,  that  the  convention  shall  submit  the  amendments 
(or  new  constitution)  "at  such  time  or  times,  and  in  such  manner  as  the 
convention  shall  prescribe."  The  court  will  see  that  the  intention  and  effect 
of  this  fifth  section  was  to  confer  this  general  discretion  as  to  "time  and 
manner"  in  the  submission  of  the  new  constitution  to  a  vote  of  the  people, 
and  the  commencement  of  the  section  is  merely  introductory  ;  that  when  they 
do  execute  their  power,  under  the  fourth  section,  of  submitting  a  new  con- 
stitution to  the  people,  they  may  and  shall  submit  it  at  such  time  or  times, 
and  in  such  manner,  as  the  convention  itself  shall  prescribe. 

Now,  we  have  gone  so  far: 

First.  The  general  power  to  submit  this  new  constitution  ;  and. 

Secondly.  This  broad  charter  of  privilege,  if  you  choose  so  to  describe  it, 
that  as  to  the  time  and  manner  of  this  submission  the  convention  shall  pre- 
scribe both  at  their  discretion,  and  without  responsibility  to  this  court  or  to 
any  authority  under  heaven  other  than  the  great  constituency  which  they 
represent,  the  people  of  the  State. 

Then  follows  the  sixth  section,  harmonious  with  the  two  that  precede  it, 
and  necessary,  or,  at  least,  proper  for  the  execution  of  the  general  object  in 
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view.  Now  what  is  that  sixth  section  ?  Its  character  is  not  only  defined 
by  its  own  terms  as  they  stand  written,  but  by  prior  statutes  ;  that  is,  by 
the  convention  statutes  of  1835,  1836,  and  1871,  and,  in  fact,  by  a  prior 
part  of  this  same  act  of  1872,  and  defined  in  such  a  manner  that  no  ques- 
tion can  remain,  after  an  examination  of  those  other  statutes,  in  regard  to 
its  significance  and  meaning.  It  is  that  this  election,  of  which  the  conven- 
tion may  prescribe  the  time  and  manner,  "  shall  be  conducted  as  the  general 
elections  of  this  commonwealth  are  conducted  ;"  of  course,  under  the  ordi- 
nary statutes  that  relate  to  the  election  day,  and  to  the  proceedings  attending 
the  holding  of  the  election  by  whatever  authority  may  hold  it.  The  ques- 
tion of  what  authority  shall  hold  it,  is  not  here  touched  upon  or  referred  to. 
This  term  "conducted"  in  this  case,  simp] j  means  managed.  The  words 
are  synonymous.  To  conduct  or  to  manage  an  election  is  to  carry  it  on 
under  such  rules  and  regulations  as  may  be  prescribed  by  statute  or  other 
lawful  authority.  And  that,  as  I  said  before,  is  the  whole  meaning  of  that 
sixth  section,  as  is  demonstrated  by  reference  to  other  statutes,  which,  if 
not  in  par-i  materia,  and  therefore  imperative  in  their  force  upon  this  ques- 
tion of  construction,  are  at  least  successive  statutes,  passed  in  this  State 
with  reference  to  the  same  general  question  of  amending  the  constitution. 

I  understand,  in  brief,  that  the  fourth  section  confers  the  power  upon  the 
convention  of  submitting  a  new  constitution  or  amendments  to  the  present 
one  ;  that  the  fifth  confers  upon  the  convention  a  general  power  of  prescrib- 
ing the  ''  time  and  manner"  in  which  this  submission  shall  be  made  and 
effected;  and,  that  the  sixth  section  puts  the  election  held  upon  the  day 
fixed  by  the  convention,  and  regulated  by  it  as  to  "the  manner,"  under  the 
protection  of  the  general  election  laws  of  the  commonwealth,  as  to  its  con- 
duct or  management  by  the  officers  who  shall  hold  it,  whoever  they  may  be. 
That  is  a  necessary  and  pro])er  provision.  It  was  impossible  f(n'  the  con- 
vention— at  least  it  was  not  convenient  for  them — to  enact  a  whole  code  of 
laws  for  conducting  the  election  ;  as  to  the  time  when  the  polls  should  be 
opened  and  when  they  should  be  closed,  who  should  have  a  right  to  chal- 
lenge, what  proceedings  should  take  place  on  any  disputed  question  regard- 
ing the  qualifications  of  an  elector,  and,  perhaps  dozens  of  other  tilings, 
which  perlain  to,  and  are  necessarily  involved  in  the  conduct  or  manage- 
ment of  a  popular  election  in  this  State.  Therefore,  the  statute  applied  to 
this  election,  the  protection  of  the  general  laws  as  to  its  conduct  and  man- 
agement, leaving  every  thing  else,  except  that  one,  to  be  prescribed  b}^  the 
convention  itself.  The  manner  of  submission  in  all  other  respects  should  be 
by  them. 

On  this  question  of  construction  let  me  call  the  attention  of  the  court  to 
the  convention  act  of  the  29th  March,  1836,  under  which  his  honor  the  chief 
justice,  once  sat  to  assist  in  framing  a  fundamental  law  for  our  people.  It 
says,  in  section  nine  :  "  The  election  on  the  said  proposed  amendments  shall, 
in  all  respects,  be  conducted  as  the  general  elections  of  this  commonwealth 
are  now  b3'  law  conducted."  Coming  down  to  the  convention  act  of  11th 
April,  1872,  we  find  this  in  section  six:  "The  election  to  decide  for  or 
against  the  adoption  of  the  new  constitution,  or  specific  amendments,  shall 
be  conducted  as  the  general  elections  of  this  commonwealth  are  now  by  law 
conducted."  And  now,  if  the  court  please,  let  us  come  to  the  ordinance  of 
this  convention,  and  see  what  it  declares  on  this  same  subject.  It  will  be 
found  at  page  48  of  the  pamphlet  of  the  constitution  :  "  The  judges  and 
inspectors  aforesaid,  shall  conduct  the  election  in  all  respects  conformably 
to  the  general  election  laws  of  this  commonwealth.''     The  convention  act  of 
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1836,  the  convention  act  of  1812,  and  the  ordinance  of  this  constitutional  con- 
vention, which  is  assailed  before  you,  are  almost  identical  in  terms,  and  tbey 
are  identical  in  signification  and  pnrpose.  But  then  let  us  go  a  step  further. 
Id  the  pamphlet  presented  by  the  plaintiffs,  appears  the  second  section  of  that 
convention  act  of  18T2 — the  statute  in  which  the  words  disputed  here  are 
contained.  Now,  that  act  provided,  in  the  first  place,  for  the  election  of  dele- 
gates to  the  convention  ;  and  in  the  first  division  of  the  second  section  appears 
this  provision  :  "  The  said  election  shall  he  held  and  conducted  bv  the  proper 
election  officers  of  the  several  election  districts  of  the  crininion wealth  " — a 
substantive  provision  ;  and  then  follows  the  other  clause — "And  shall  be 
governed  and  regulated  in  all  respects  by  the  general  election  laws  of  the 
commonwealth,  so  far  as  the  same  shall  be  applicable  thereto,  and  not  incon- 
sistent with  the  same."  That  is  in  the  second  section.  Then  in  the  sixth 
section,  the  one  which  is  in  controversy,  appears  the  last  member  of  this 
second  section,  namely,  "  that  the  election  shall  be  conducted  accoi-ding  to 
the  general  election  laws  of  the  commonwealth,"  and  the  first  branch  ot  the 
section  which  provides  by  whom  the  election  shall  be  held,  to  wit,  by  the 
ordinary  election  officer,  is  omitted,  and  omilted  on  purpose.  Now  turn  to 
the  pamphlet  for  the  defence.  On  page  8,  we  have  the  act  for  taking  the 
sense  of  the  people,  passed  on  the  14th  of  April,  1835.  It  is  provided  that 
it  "  shall  be  the  duty  of  each  of  the  inspectors  of  votes,  for  the  several 
townships,  wards  and  districts  of  this  commonwealth,  at  the  next  general 
election,  to  receive  tickets.  Then,  the  second  section  of  that  act  provides  : 
"  The  said  election  shall  in  all  respects  be  conducted  as  the  general  elections 
of  this  commonwealth  are  now  conducted  ;  "  showing  conclusively  that  those 
latter  words  in  the  second  section,  did  not  include  or  refer  to  the  appoint- 
ment or  designation  of  election  officers.  In  two  distinct  sections  you  find 
these  two  provisions,  the  one  relating  to  the  appointment  of  or  designating 
election  officers  and  their  duties,  and  the  other  section  providing  for  the 
conduct  and  management  of  the  election  by  them. 

Then  at  pages  10  and  11,  appears  the  convention  act  of  1836,  to  which  I 
have  already  referred.  The  third  section  provides  :  "  It  shall  be  the  duty 
of  the  inspectors,  judges  and  clerks  of  the  last  preceding  general  election, 
to  attend  at  the  usual  hour  and  place  of  holding  elections  in  the  ditffrent 
election  districts  aforesaid,"  and  the  act  continues  and  prescribes  the  duties 
of  election  otiicers.  In  the  fourth  section,  it  is  provided  :  "  In  the  event  of 
the  absence  of  any  of  the  said  inspectors,  judges  or  clerks,  such  vacancies 
shall  be  filled  by  the  election  or  appointment,  as  the  case  may  be,  of  other 
persons  to  act  as  inspectors,  judges  or  clerks,  in  the  manner  provided  by 
the  general  election  laws  of  this  commonwealth. 

In  the  latter  part  of  the  thii-d  section,  it  is  provided  that  the  election 
officers — the  section  first  providing  who  they  shall  be — "  shall  receive  tickets, 
which  shall  be  labelled  on  the  outside  with  the  words  "  Delegates,"  and  that 
the  said  election  shall  in  all  other  respects  be  conducted,  and  returns  made 
and  transmitted  as  in  cases  of  elections  for  senators  and  representatives  to 
the  General  Assembly." 

At  pages  12  and  13,  with  reference  to  the  popular  vote  upon  the  amend- 
ments to  the  constitution,  the  same  distinction  appears.  The  eighth  section 
provides:  "  And  if  said  election  shall  not  be  held  on  the  dav  o.  iiulding  the 
general  elections,  it  shall  be  the  duty  of  the  judges,  inspectors  and  ct-ius  of 
the  last  preceding  general  election  in  each  of  the  townships,  wards  and  dis- 
tricts in  this  commonwealth,  to  hold  the  election  in  obedience  to  the  direc- 
tion of  said  convention  in  each  of  the  said  townships,  wards  and  districts, 
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at  the  usual  place  or  places  of  election."  In  the  ninth  section,  again  fol- 
lows, by  way  of  contrast,  the  ordinary  provision  found  in  the  act  of  1812: 
"The  election  on  the  said  proposed  amendments  shall  in  all  respects  be  con- 
ducted as  the  general  elections  of  this  commonwealth." 

Then  I  call  the  attention  of  the  court  to  another  thing  in  this  act  of  1812, 
where  these  words  appear:  "  The  election  shall  be  conducted  according  to  the 
general  election  laws  of  the  commonwealth."  The  court  will  observe  that  the 
section  goes  on  to  provide  for  the  duties  of  return  judges,  and  to  make  other 
regulations  with  reference  to  the  returns,  which  the  court  will  see  are  cojiied 
from  the  convention  statute  of  1836.  Then  the  act  of  1872  was  drafted  in 
part  from  the  act  of  1836,  but  fiom  it  was  purposely  omitted  the  provision 
of  the  act  of  1836  in  regard  to  election  officers  by  whom  the  election  should 
be  held,  because  that  matter  was  provided  for  by  the  fifth  st-ction  of  the  act. 

Well,  now,  what  does  this  word  "manner"  in  the  fifth  section  signify  in 
the  connection  in  which  it  is  used  ?  I  shall  be  brief  on  this  point,  as  Mr, 
Armstrong  has  spoken  to  it  somewhat  fully.  Of  course,  it  relates  to  the 
form  of  tickets.  It  relates  tci  the  duties  which  the  convention  may  request 
the  secretary  of  the  commonwealth  to  ]oerform,  several  of  which  are  men- 
tioned in  this  ordinance,  as  the  issuing  of  cii'culars  to  county  commissioners. 
It  includes  the  duties  imposed  on  the  county  commissioners  of  causing 
blanks,  and  tally  papers,  and  other  facilities  for  holding  the  election,  to  be 
furnished  in  the  several  election  districts,  and  to  cause  tickets  to  be  printed 
and  distributed  to  election  districts.  All  that  is  a  part  of  the  manner  of 
election.  It  all  concerns  the  manner  in  which  the  convention  shall  prescribe 
— not  to  itself,  for  that  would  be  absurd,  but  to  others — the  execution  of 
the  submission  of  the  new  work.  The  appointment  or  selection  of  election 
officers  is  also  a  part  of  the  manner  in  which  tlie  submission  shall  be  made 
to  the  people,  and  is  therefore  propei'ly  provided  for  in  this  contruverted 
fourth  section  of  the  ordinance  of  the  convention. 

It  may  be  said,  however,  and  this  is  a  material  point  which  has  not  been 
touched  upon — it  may  bo  said  that  this  term  "  manner"  as  used  in  the  fifth 
section,  relates  to  the  duty  of  the  convention  to  submit  a  new  constitution, 
or  to  submit  amendments  to  the  old  constitution  in  a  mass,  or  to  submit 
amendments  separately  to  a  vote  of  the  people  ;  that  the  manner  in  which 
the  convention  are  authorized  to  submit  their  work  to  the  people,  means  their 
choice  of  mode  as  to  joint  or  separate  submission  of  articles  or  amendments. 
One  manner  would  be  to  suljmit  the  constitution  as  a  whole  ;  another  to 
submit  amendments  to  the  old  constitution  in  a  mass,  and  another  would  be 
to  submit  amendments  or  articles  separately.  lint,  if  the  court  please, 
this  construction,  or  anything  like  it,  is  impossible.  Observe,  the  fifth  sec- 
tion says  :  "  The  convention  shall  prescribe  the  manner  " — prescribe  it.  If 
they  are  to  exercise  some  duty  themselves,  there  is  nothing  to  prescribe  ;  to 
speak  of  the  convention  prescribing  to  itself,  would  be  a  contradiction  in 
terms,  at  least ;  it  would  be  an  absurdity.  To  prescribe,  is  to  impose  upon 
others  the  will  of  the  commanding  power  or  authority  ;  and  that  is  certainly 
what  this  word,  in  the  connection  in  which  it  is  used,  signifies. 

Again  ;  this  word  "  manner"  in  the  fifth  section  can  have  no  such  sig- 
nification, because  in  the  fourth  section  the  Legislature  has  made  an  express 
provision  with  regard  to  these  very  duties,  which  the  convention  itself  is  to 
perform.  In  that  fourth  section  it  is  said  that  the  convention  may  submit  a 
uew  constitution  or  amendments  in  a  mass  to  the  old  constitution,  or  sepa- 
rate amendments.  That  then  is  all  provided  for  in  the  fourth  section. 
Therefore,  in  the   fifth  section  where  the  word   "  manner"  is  used,  it  is  im- 
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possible  to  apply  it  to  tViat  which  the  convention  is  to  do  itself,  and  to 
conclude  by  the  exercise  of  its  own  volition.  The  convention  are  to 
prescribe  the  time,  a  thing  in  the  future,  to  take  place  after  their  adjourn- 
ment, after  their  work  is  done  ;  and  they  are  to  prescribe  the  manuer  in 
which  this  submission  shall  be  made  to  the  people,  and  all  interference  of 
the  act  itself  with  that  manner  is  withheld  in  regard  to  appointing  election  of- 
ficers;  although  in  the  convention  acts  of  1835,  1836,  1871,  and  in  tlie  com- 
mencement of  this  statute  itself,  the  appointment  of  election  officers  is  a 
specific  and  leading  provision  of  the  law,  distinct  from  this  subordinate  pro- 
vision in  regard  to  the  conduct  of  the  election  on  election  day.  This  statute 
drops  all  that.  What  is  the  signification  of  it?  What  did  the  law-makers 
mean  ?  They  meant  tliis  fifth  section  to  have  signification  and  effect.  They 
meant  that  this  convention,  consisting  of  men  selected  by  the  people  of  tlie 
comraonwealtb,  according  to  their  own  good  will,  should  have  control  over 
the  subject  of  constitutional  amendment,  both  as  to  the  forming  or  framing 
of  amendments,  and  as  to  the  steps  necessary  for  taking  the  sense  of  the 
people  upon  those  amendments  ;  and  all  they  undertook  to  do  was  to  cast 
about  the  work  of  the  convention,  the  protection  of  election  laws  of  the 
commonwealth  on  the  day  of  election. 

"  The  Legislature  of  the  several  Slates  may  prescribe  the  manner  of 
choosing  senators  and  representatives."  Does  anybody  doubt  that  there  is 
power  in  a  Legislature  to  appoint  election  officers,  or  to  appoint  commis- 
sioners of  election  ?  Can  any  one  doubt  that  ?  Does  anybody  doubt  that  this 
language  in  relation  to  the  election  of  United  States  senators,  means  that 
the  Legislature  may  provide  for  the  calling  of  a  joint  convention  of  the  two 
Houses,  and  provide  who  shall  preside  in  the  joint  convention,  who  shall  be 
clerk,  and  what  other  officers  shall  serve  at  the  election  ?  Of  course  no  one 
can  question  that  the  power  of  regulating  the  manner,  includes  similar  pro- 
visions to  those  contained  in  this  ofdinanee  of  submission  with  reference  to 
the  election  in  hand.  "  But  Congress  may  change  or  alter  such  regulations 
in  regard  to  the  choice  of  representatives  as  well  as  senators."  That  is, 
they  may  change  the  manner  of  executing  this  power.  What  has  Cony:ress 
done  ?  Have  not  they  authorized  the  appointment  of  qnai^i  election  officers 
in  cities  ;  watchers  of  election,  under  this  power  of  changing  the  manner  ? 
Do  not  they  assert  the  power  of  placing  these  watchers  in  election  rooms,  if 
t\iQy  please,  in  every  city  of  this  country,  and  the  power,  if  valid,  includes 
every  election  district  in  the  United  States.  So  far  as  this  question  of  the 
manner  of  regulating  Federal  elections  of  senators  and  representatives  is 
concerned,  the  court  will  see  what  lias  been  done  and  may  be  done  under 
the  Constitution  of  the  United  States.  Now  tliis  word  "manner"  in  the 
fifth  section,  was  probably  taken  from  the  Constitution  of  the  United  States 
on  purpose,  and  put  into  this  section,  that  it  might  have  its  accepted  con- 
struction. The  Legislature  did  not  intend  that  this  election  should  be  con- 
trolled by  officers  appointed  under  the  registry  law  of  Philadelphia.  There- 
fore this  fifth  section  was  written  with  language  borrowed  from  the  Consti- 
tution of  the  United  States.  For  that  reason  all  the  forms  in  the  old 
covention  acts,  so  far  as  the  appointing  of  election  officers  is  concerned,  are 
dropped  or  omitted  from  the  act  of  1872.  The  convention  was  not  required 
to  hold  an  election  under  special  provisions  in  Philadelphia,  but  the  power 
to  do  so  was  left  to  them,  and  that  is  the  question  to  be  examined  here. 

This  court  does  not  assume  to  sit  to  re-judge  the  discretion  of  the  con- 
vention, any  more  than  the  discretion  of  the  people  when  they  have  polled 
votes  at  a  lawful  election.     It  sits  here  to  determine  questions  of  power  and 
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right,  and  I  insist  that  upon  the  showing  made  before  your  honors  hy  ray 
colleagues  and  myself,  it  is  apparent  that  the  convention,  in  the  substantial 
provisions  of  this  ordinance  have  followed  the  act  of  1872.  At  all  events, 
they  have  not  transgressed  the  lett<  r  of  that  law,  and  it  would  be  unjust  to 
them,  ontrageously  unjust  to  them,  if  this  court  were  to  put  its  hand  upon 
the  honest  plan  of  submission  which  they  have  adopted. 

But  if  it  be  doubtful — and  this  is  a  matter  fairly  open  to  dispute — what 
the  convention  act  of  1872  does  signify  in  this  fifth  section,  does  it  become 
this  court  to  interpose  ?  No;  to  justify  interposition  the  case  must  be  clear. 
It  must  he  free  from  doubt.  It  must  be  beyond  dispute  that  the  convention 
has  misjudged  its  powers  ;  has  exceeded  its  jurisdiction,  has  usurped  author- 
ity which  does  not  appertain  to  it,  has  trenched  upon  the  privileges  of  the 
people,  or  of  the  existing  government,  in  such  a  iashion,  or  to  such  extent, 
that  the  strong  arm  of  this  court  is  required  to  curb  its  insolence  and  its 
usurpation.  This  court  will  not  interi)ose  in  a  doubtful  case  to  pronounce 
condemnation  upon  the  representat  ves  of  the  people  engaged  in  this  work 
of  forming  a  new  constitution  ;  and  that  man  who  will  say,  that  be^'ond  dis- 
pute and  clearly  this  convention  has  transgressed  the  statute,  must  have  been 
misled  by  prejudice  or  interest,  or  perverted  in  his  judgment  by  unsoundness 
of  mind. 

I  repeat  in  conclusion  upon  this  point,  that  this  court  is  not  called  upon 
to  interpose  against  the  constitutional  convention,  in  its  judgment  and  de- 
cision upon  a  question  within  its  jurisdiction,  or  rather  pertaining  to  its 
jurisdiction,  and  its  construction  of  the  law  or  laws  under  which  it  was 
assembled. 

But  one  thing  more  in  connection  with  this  point,  before  T  proceed.  On 
page  455,  of  Jumeson's  book,  section  498,  after  laying  down  some  views 
which  I  need  not  refer  to,  he  said:  "  It  is  not  to  be  denied,  however,  that 
precedents  have  established  a  contrary  rule.  In  a  very  large  proportion  of 
the  cases  in  which  submission  has  been  made,  it  has  been  pr.'vided  for  by 
the  conventions  themselves.  Thus,  of  the  constitutions  heretofore  submitted, 
seventy-eight  in  number,  this  has  been  the  case  with  sixty-three.  In  nearly 
one-half  of  these  cases,  the  conventions  acted  under  authority  of  the  con- 
stitution, or  of  the  act  of  Assembly  calling  them,  requiring  them  to  submit 
their  propositions  to  a  vote  of  the  people.  In  the  remaining  cases  those 
bodies  acted,  so  far  as  I  am  advised,  without  direct  authority  of  law ;  in 
obedience,  however,  doubtless,  to  the  tacit  understanding,  that  submission 
should  be  made,  which  has  generally  prevailed  in  the  country." 

Then,  in  the  next  section  4  99,  he  continues  : 

"When  not  done  by  the  conventions,  submission  has  been  commonly 
effected  through  the  medium  of  the  General  Assemblies.  It  was  so  done  in 
Virginia,  in  1830,  though  under  the  direction,  or  at  the  request,  of  the  con- 
vention ;  so,  also,  in  Indiana,  in  1851,  and  in  some  other  cases.  The  Federal 
Constitution  was  submitted  by  the  Congress  of  the  confederation,  in  pursu- 
ance of  the  request  of  the  convention  of  1787." 

I  cite  this  book  of  Jameson  on  Constitutional  Conventions,  as  one  of 
reference.  It  is  not  a  book  of  authority.  I  cite  these  sections  to  show  that 
63  conventions  out  of  78,  where  submissions  have  taken  place,  in  this  country, 
of  constitutions  to  a  vote  of  the  people,  have  been  by  the  conventions  them- 
selves, who  have  regulated  the  proceedings  of  submission,  and  that  in  the 
majority  of  these  cases,  in  most  of  these  cases,  this  power  has  been  exerted 
without  any  legislative  direction  whatever. 

If  it  be  conceded  that  a  convention  can  make  and  declare  a  constitution, 
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if  their  powers  be  general ;  if  they  can  make  a  constitution  and  put  it  in 
force,  which  is  clear  upon  precedent,  it  seems  to  me  perfectly  absurd  to  say 
that  such  convention  cannot  submit  their  constitution  to  a  vote  of  the  people, 
and  provide  the  necessary  regulations  by  which  the  popular  sense  upon  it 
can  be  ascertained. 

Judge  Gordon — That  is  just  the  point. 

Mr.  BucKALEw — I  insist  it  is  an  incident  to  the  general  powers  of  a  con- 
vention. It  is  implied  from  the  grant  of  the  general  powers,  assuming  their 
existence. 

But  lastly,  the  indispensable  power  of  regulating  details  is  included  in  the 
general  power  of  submitting  a  constitution,  and  has  been  exerted  in  a  ma- 
jority of  these  cases,  without  any  direction  from  the  Legislature  of  the  State 
with  reference  to  such  submission.  And  this  court  coming  to  this  great  new 
field  of  inquiry,  the  making  of  constitutions,  ought  to  feel  itself  bound  as  it 
does  in  ordinary  cases  of  judicial  decisions  by  precedent,  by  established 
usage.  The  author  who  is  himself  hostile  to  the  powers  of  conventions, 
informs  us  in  the  sections  to  which  I  have  referred,  that  the  precedents  are 
this  way  by  a  preponderance,  and  I  believe,  if  the  inquiry  were  made,  that 
even  in  those  cases  where  submissions  were  authorized  by  statute,  the  regu- 
lation of  details  under  them  were  left  to  the  convention,  as  in  the  case  of 
this  statute  of  1872. 

Now,  if  that  statute  of  1872,  and  this  is  the  point  with  which  I  conclude 
this  division  of  my  discourse — if  the  statute  of  1872  does  not  contain  any 
provision  on  the  subject  of  the  matters  that  are  contained  in  this  ordinance 
of  submission,  the  convention  had  power  to  prescribe  them  ;  and  that  power 
stands  upon  the  admitted  precedents  to  i  e  found  in  American  history. 

What  we  say  then  to  the  court  is  this,  That  upon  the  statute  law  in  this 
case  we  stand  firm  in  our  defence ;  that  if  the  convention  upon  a  matter  per- 
taining to  their  jurisdiction  have  made  a  decision  upon  this  subject,  and 
have  ruled  and  construed  their  powers,  they  had  authority  to  do  it;  and, 
like  all  bodies  of  a  similar  institution  and  character,  their  judgment  is  not 
subject  to  review  in  a  court  of  justice,  or  in  any  other  tribunal,  except  for 
manifest,  unquestionable,  usurpations  of  power  which  they  did  not  possess, 
and  which  comes  into  conflict  with  some  right  which  courts  or  other  tribu- 
nals are  bound  to  protect ;  that  all  considerations  that  can  pertain  to  a  sub- 
ject of  this  kind  will  instruct  the  court  to  lean  toward  the  decisions  which 
have  been  made  by  a  lawful  body  exercising  sovereign  powers  with  reference 
to  their  own  authority  and  jurisdictions. 

Gentlemen  upon  the  other  side  have,  in  their  paper  book,  done  me  the 
honor  to  quote  some  of  the  remarks  alleged  to  have  been  made  by  me  in  the 
Senate  of  Pennsylvania  in  1872.  The  first  extract  is  to  the  ellect  that  the 
proposed  constitution  would  represent  the  whole  of  the  people  of  the  State, 
and  not  a  part,  which  I  suppose  no  one  will  question.  The  other  is  that 
the  convention  would  of  necessity  submit  their  work  to  a  vote  of  the  people  ; 
that  they  would  be  bound  to  do  so.  We  were  speaking  then  of  the  statute 
before  us.  That  statute  provided  for  a  submission;  nobo  ly  questioned 
that  it  was  to  be  submitted.  The  remark  was  made  with  reference  to 
the  bill ;  it  was  not  made  with  reference  to  any  such  question  concerning 
the  general  powers  of  a  convention  as  is  in  debate  here,  'i'hat  point  was 
not  raised  and  was  not  considered;  and  if  the  court  will  excuse  me,  1  will 
acknowledge  an  involuntary  error.  I  supposed  then,  and  I  supposed  until 
the  constitutional  convention  met,  that  the  act  of  1871  on  its  face  provided 
that  the  new  constitution  or  amendments  should  be  submitted  to  a  popular 
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vote.  I  was  surprised  when  I  found  chat  that  provision  was  absent  from 
the  law  ;  for  in  1871  we  had  a  convention  bill  before  the  Legislatnre  which 
carefully  provided  for  the  submission  of  the  work  of  the  convention,  and  it 
was  onh^  when  that  bill  failed  in  tlie  Senate,  by  a  close  vote,  that  in  haste 
a  proposition  requiring  a  v.ie  of  the  people  on  the  convention  question 
was  substituted.  I  always  supposed  it  contained  what  was  in  the  con- 
vention bill,  and  that  when  the  peoj)le  voted  in  1871,  they  voted  upon 
that  plan  which  involved  a  vote  by  the  people  of  the  State  upon  the  work 
of  the  convention.  I  was  mistaken  in  that,  and  the  fact  will  explain  what 
I  faid  in  1872. 

The  opinion  which  I  held  then,  and  which  I  hold  now,  I  held  as  long  ago 
as  1858,  and  it  is  contained  in  a  proposition  adopted  by  the  Senate  of  this 
State  by  a  vote  of  20  to  13.  This  proposition,  adopted  on  my  motion,  is  to 
be  found  in  the  Legislative  Record  of  1858,  page  330: 

"  That  in  the  case  of  a  convention  elected  with  genera]  powers  for  the 
formation  of  a  constitution,  the  constitution  formed  by  such  convention  will 
be  valid  without  submission  to  a  popular  vote.  Tliat  in  selecting  the  mem- 
bers of  a  constitutional  convention,  the  people  may  empower  them  to  form 
and  enact  a  constitution  without  any  subsequent  ratification;  or  they  may 
confer  upon  such  members  the  n:ore  limited  power  of  drafting  and  proposing 
&  constitution  subject  to  popul  r  ratitication." 

That  was  a  decision  not  binding  upon  this  court,  I)  t  a  respectable  deci- 
sion made  from  an  independent  point  of  view,  some  fifteen  years  ago,  by  the 
upper  branch  of  the  Legislature  of  this  State  alter  full  consideration.  It 
contains  my  views  upon  this  question  of  convention  power. 

The  convention  of  1790  was  a  convention  of  general  powers.  There  was 
no  limit  upon  what  they  could  do.  They  had  authority  to  put  their  consti- 
tution in  force,  and  tliey  did  so.     It  was  not  submitted  to  a  popular  vote. 

Then  in  1837-8,  a  convention  sat  with  limited  powers  by  the  express  pro- 
visions of  the  act  of  1835.  In  view  of  the  statutes  which  have  been  quoted 
in  this  argument,  no  question  can  arise  as  to  the  character  and  functions  of 
that  convention,  and  that  the  limitations  imposed  upon  it,  wei'e  imposed  by 
the  people,  and  not  by  the  Legislature  of  the  State. 

The  convention  of  1872-3,  is  one  of  general  powers  under  the  act  of 
1871,  and  the  vote  of  the  people  thereunder,  and  could  not  be  limited,  as  we 
insist  by  the  act  of  1872.  But  this  question  of  the  powers  of  a  convention 
to  submit  their  work  to  a  vote  of  the  people,  is  outside  of  this  case.  The 
convention  has  submitted  the  new  constitution.  The  act  of  1872,  said  they 
should  submit  it,  and  we  insist  that  the  statute  authorized  them  to  prescribe 
fully  the  manner  in  which  the  submission  should  be  made.  The  other  side 
do  not  dispute  the  power  of  the  convention  to  make  a  new  constitution,  nor 
do  they  deny  the  power  of  this  convention  to  submit  the  new  constitution. 
Both  these  points  are  admitted.  What  they  do  deny  is  the  comparatively 
insignificant  point,  covered  by  the  others,  incident  to  those  powers,  neces- 
sarily growing  out  of  them,  inseparable  from  them,  covered  by  them  com- 
pletely, the  subordinate  question  of  regulating  the  details  of  that  submission 
which  they  themselves  acknowledge  is  lawful  and  proper.  If  their  objection 
be  well  founded,  the  rule  of  construction  accepted  by  courts  that  a  general 
power  includes  a  subordinate  one,  that  a  general  power  includes  its  inci- 
dents, that  a  general  power  includes  all  matter  of  details  and  arrangement — 
this  rule  must  be  false  and  wrong,  can  have  no  application  to  the  decision 
of  constitutional  questions,  however  much  it  may  be  imperative  in  judicial 
decisions — upon  ordinary  issues  of  law. 


171 

One  of  the  counsel  on  the  other  side  declared  that  they  did  not  assail  the 
convention.  No ;  they  do  not  assail  the  convention  !  They  only  say  that 
the  convention  was  unlawfully  called  ;  tliat  its  members  were  unlawfully 
elected ;  that  they  had  no  proper  authority  from  the  people  of  the  State. 
They  only  say  that  the  convention  transf!:ressed  the  convention  statute  with 
reference  to  the  submission  of  the  judiciary  article,  and  trampled  upon  law 
and  usurped  power  in  passing  this  ordinance.  These  are  the  mild,  gentle  ob- 
servations witli  which  these  gentlemen  visit  the  constitutional  convention,  yet 
they  inform  us  that  they  do  not  assail  the  convention,  impeach  its  motives, 
or  call  in  question  its  acts. 

As  to  the  manner  of  choosing  the  convention  members,  let  rae  say  that  I 
do  not  understand  that  they  ask  the  court  to  issue  an  injunction  to  prevent 
the  convention  from  reassembling.  I  do  not  understand  them  to  say  tliat  this 
court  should  have  issued  an  injunction  at  any  time  during  tlie  past  year, 
ordering  the  convention  to  stop,  because  it  was  an  unconstitutional  or  un- 
lawful body.  Why,  then,  is  this  complaint  of  the  manner  of  selecting  the 
convention  members  intruded  into  this  bill,  and  brought  before  this  court  ? 
Is  it  not  for  the  purpose  of  creating  prejudice,  of  misleading  this  court  from 
the  issue  before  it  ?  As  Mr.  Armstrong  has  already  explained,  the  mem- 
bers of  the  Convention  were  chosen  in  strict  conform  ty  to  the  statute. 
The  Legislature  and  tlie  people  of  the  State  united  together  in  the  choice 
of  these  members,  and  endorsed  the  manner  in  which  they  were  chosen, 
which  was  in  accordance  with  a  plan  of  election  known  in  our  State  with 
reference  to  election  officers  since  1839,  and  with  reference  to  jury  commis- 
sioners since  1867.  It  was  the  same  plan  upon  which  memljers  were  chosen 
to  the  New  York  State  Convention  in  1867.  Governor  Fen  ton  in  his  mes- 
sage to  the  Legislature,  upon  the  occasion  of  calling  a  convention,  recom- 
mended them  to  provide  for  the  representation  of  all  the  people  of  the  State. 
They  did  provide  that  thirty-two  delegates  at  large  should  be  chosen  from 
that  State,  each  voter  voting  for  sixteen,  and  the  thirty-two  highest  in  vote 
to  be  elected  ;  precisely  as  our  delegates  at  large  were  provided  for  in  the 
statute  of  1872.  In  New  York,  under  that  constitution,  the  same  plan  was 
provided  for  electing  judges  of  their  Court  of  Appeals,  and  that  court  is 
now  organized  upo.n  that  plan  of  selecting  its  members.  Our  plan  was  also 
in  precise  accordance  with  the  plan  upon  which  in  Illinois  under  the  con- 
stitution of  1870,  judges  were  chosen  for  the  city  of  Chicago,  and  with  the 
plan  applied  since  1867  to  the  choice  of  members  of  Parliament  in  buroughs 
and  counties  electing  more  than  two  members,  I  do  not,  however,  propose 
to  go  into  any  debate  on  this  question,  as  I  do  not  understand  it  is  properly 
before  this  court.  It  is  one  for  political  discussion  before  the  people,  and  in 
the  Legislature,  and  in  convention  in  future  years.  At  all  events,  the  con- 
vention represents  the  whole  people  of  the  State.  The  convention  act  dis- 
franchised none  of  the  voters  of  the  State,  and  as  a  political  arrangement 
between  parties,  it  was  just  and  fair.  The  political  msijority  obtained  a  con- 
vention with  a  certain  majority  in  their  favor.  They  escaped  the  risk  at- 
tendant upon  all  popular  elections  of  losing  their  pi-eponderance  in  the  con- 
vention, and  the  majority  of  five  obtained  by  them  in  the  convention  was 
within  two  or  three  of  the  exact  number  to  which  they  were  entitled  upon 
the  returns  of  election  for  the  whole  State. 

Now,  if  the  court  please,  I  will  take  up  the  ordinance  itself  and  examine 
it.  What  is  this  ordinance  ?  First,  it  fixes  the  time  at  which  the  election 
shall  be  held,  to  wit,  the  third  Tuesday  of  December  :  provided  that  it  shall 
be  held  by  the  ordinary  election  officers,  except  as  therein  provided,  and  that 
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the  pheriff^  shall  make  proclamation  for  at  least  twenty  days,  which  was  not 
provided  for  by  the  statute. 

That  is  the  first  section.  The  second  section  prescribes  certain  things 
which  the  secrctury  of  the  common  wealth  t^liall  do,  which  I  have  ah'eady 
referred  to,  and  which  are  necessary  and  ])roper  as  parts  of  the  general  plan. 

The  third  relates  to  the  result,  and  provides  that  the  constitution  shall  go 
into  effect  if  it  shall  obtain  a  majority  of  votes,  otherwise  it  shall  be  null. 

Then  comes  the  fourth  section. 

"  Five  commissioners  of  election,  viz.  :  Edwin  H.  Fitler,  Edward  Brown- 
ing, John  P.  Terree,  Henry  S.  Ha^ert,  and  John  O.  James,  are  hereby 
appointed  by  this  convention,  who  shall  have  direction  of  the  election  upon 
this  amended  constitution  in  the  city  of  Philadelphia.  The  said  commis- 
sioners shall  be  duly  swurn  or  affirmed  to  perloim  their  duties  witii  imparti- 
ality and  fidelity.  They  shall  also  have  power  to  fill  vacancies  in  their  own 
number.  It  shall  be  the  dut}'  of  said  commissioners,  or  a  majority  of  them, 
and  they  shall  have  authority  to  make  a  registration  of  voters  for  the  several 
election  divisions  of  said  city,  and  to  furnish  the  lists  so  made  to  the  election 
officers  of  each  precinct  or  division  ;  to  distribute  the  tickets  for  said  city 
provided  for  by  this  ordinance  to  be  used  at  the  election  ;  to  appoint  a  judge 
and  two  inspectors  for  each  election  division,  by  whom  the  election  therein 
shall  l-e  held  and  conducted,  and  to  give  all  necessary  instructions  to  the 
election  officers  regarding  tlieir  duties  in  holding  the  election  and  in  making 
returns  thereof.  No  person  shall  serve  as  an  election  officer  who  would  be 
disqualified  under  section  15,  article  8,  of  the  new  constitution."  That  is 
substantially  the  ordinary  general  election  law  of  the  State  ;  there  is  very 
little  deviation  from  it.  Thei'e  is  a  special  statute  applicaiile  to  this  city 
})assed  within  a  lew  years,  which  made  an  exception  to  the  general  election 
laws  in  regard  to  the  qualification  of  election  officers.  Thecoveniion  in  this 
ordinance  simply  declare  that  a  provision  which  is  substantially  like  the 
general  election  laws  of  the  State,  shall  be  applied  here. 

Then  the  section  continues  : 

"  The  general  return  of  the  election  in  the  said  city  shall  be  opened,  com- 
puted and  certified  before  the  said  commissioners,  and  with  their  approval, 
which  approval  shall  be  endorsed  upon  the  return.  They  shall  make  report, 
directed  to  the  president  of  this  convention,  of  their  official  action  under  this 
ordinance  and  concerning  the  conduct  of  the  said  election  within  the  said 
city." 

Does  not  this  court  know  that  the  Court  of  Common  Pleas  of  this  city 
within  two  years  ordered  the  election  returns  brought  into  court  and 
appointed  a  commissioner  to  examine  them,  who  detected  in  the  returns  a 
fraud  amounting  to  about  three  thousand  votes,  and  of  the  papers  ordered 
examined  a  great  part  were  missing!  The  convention,  by  this  pro- 
vision, determined  that  the  returns  should  be  opened  and  computed  before 
the  commissioners,  that  nothing  of  the  kind  which  was  detected  by  the  court 
in  this  city  shall  now  take  place.  That  is  one  of  those  matters  of  regulation 
which  perhaps  without  explanation  would  not  be  understood.  It  is  simply 
in  the  interest  of  fairness,  and  confers  upon  these  officers  no  power  to  change 
the  returns  or  to  affect  them  in  any  way  whatever.  As  a  matter  of  course 
they  will  receive  unofficial  reports  from  the  various  wards,  possibly  from 
most  of  the  precincts  ;  and  with  those  before  them  as  a  check,  they  will  judge 
the  official  returns  as  fair,  and  if  fair  and  proper,  they  will  endorse  them. 
1  insist  that  this  is  a  prudent  regulation  of  the  manner  in  which  the  sub- 
mission of  this  constitution  shall  be  executed. 
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Further,  this  section  says  : 

"  The  judges  and  inspectors  aforesaid  shall  conduct  the  election  in  all 
respects  conformably  to  the  general  election  laws  of  tl)is  coniinonwealth,  and 
with  like  powers  and  duties  to  those  of  ordinary  election  othrers.  Each 
inspector  shall  appoint  one  clerk  to  a^^sist  the  board  in  the  performance  of 
its  duties,  and  all  tlie  election  officers  shall  be  duly  sworn  or  affirmed  accord- 
insr  to  law,  and  shall  possess  all  the  qualifications  required  by  law  of  election 
officers  in  this  commonwealth." 

Well,  here  is  a  provision  that  return  inspectors  and  their  clerks  and  the 
hourly  count  of  votes  shall  be  dispensed  with.  \\'hy  ?  JJecause  there  is  but 
one  ticket  to  be  received  upon  the  constitution,  and  probal)ly  there  will  be 
but  a  light  vote  polled,  and  no  necessity  therefore  of  a  large  force  of  election 
officers.     A  large  amount  of  expense  will  be   saved  by  this  provision. 

I  ask  the  court  to  look  at  this  point. 

"At  said  election  any  duly  qualified  elector  who  shall  be  unregistered, 
shall  be  permitted  to  vote  upon  making  proof  of  his  right  to  tlie  election 
officers,  according  to  the  general  election  laws  of  this  commonwealtli."  That 
puts  the  voters  in  this  city  on  the  same  footing  as  the  voters  in  other  parts 
of  the  State. 

There  is  but  one  other  point.  "In  each  of  the  counties  of  the  common- 
wealth (except  Philadelphia),  the  returns  of  the  election  shall  be  made  as 
in  the  case  of  an  election  for  governor,  but  the  return  judges  in  each  county 
shall  make  out  a  triplicate  county  return  and  transmit  tiie  same,  within  five 
days  after  the  election,  directed  to  the  president  of  this  convention  at  llar- 
risburg." 

We  have  provided  here  that  a  triplicate  return  shall  be  made  by  the  re- 
turn judges  of  each  county,  including  the  county  of  Philadelphia,  and  sent 
to  the  president  of  the  convention  at  Harrisburg.  The  gentlemen  on  the 
other  side  complain,  that  we  are  in  contempt  of  an  act  of  Assembly  with 
regard  to  that.  But  they  are  entirely  mistaken.  The  return  judges  in  each 
county,  including  Philadelphia,  will  make  up  two  general  returns  under  the 
general  election  laws,  as  provided  in  the  act  of  18T2,  which  we  have  not 
disturbed.  They  make  up  two  returns  as  in  the  case  of  an  election  for  gov- 
ernor. One  is  filed  with  the  prothonotary  of  the  county,  and  the  other  is 
transmitted  under  seal  to  the  secretary  of  the  comnumwealth.  Tliat  would 
take  place,  notwithstanding  anything  in  this  ordinance,  and  all  the  conven- 
tion have  provided,  is  that  the  return  judges  shall  make  out  a  third  return, 
and  send  it  to  the  president  of  this  convention  at  Harrisburg,  where  the 
convention  will  re-assemble  on  the  27th  of  December.  What  then  ?  What 
is  the  meaning  of  that?  It  is  to  inform  the  convention  what  is  the  result 
of  the  popular  vote  on  their  work,  in  order  that  they  may  understand 
whether  their  duties  are  ended,  or  whether  further  action  is  required  of 
them.  If  the  constitution  should  be  rejected  and  it  should  be  ascertained 
by  conference  and  communication  throughout  the  State,  that  the  people 
were  strongly  opposed,  say  to  the  article  on  railroads,  and  that  they  had 
rejected  the  constitution  because  of  such  article  or  other  articles,  then  the 
convention  then,  very  properly,  would  have  the  power  to  strike  out  of  the 
constitution  what  the  people  objected  to,  and  re-subniit  the  instrument.  At 
all  events,  it  was  an  act  of  prudence  and  of  propriety  fur  the  convention  to 
adjourn,  to  meet  at,  the  date  fixed  in  December,  to  receive  these  triplicate 
returns  from  the  several  counties  of  the  commonwealth. 

I  believe  there  is  but  one  other  point  for  me  to  mention.  In  this  bill  it  is 
complained  that  the  convention  did  not  submit  the  judiciary  article  to  a 
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separnte  vote  of  the  people,  under  a  particulai*  clause  of  tlie  convention  act 
of  1S72.  There  are  two  answers  to  that.  From  the  newspaper  statement 
brouf^ht  in  here,  it  seems  that  sotne  paper  with  forty-six  names  to  it,  was 
presented  to  the  convention  at  one  time,  and  that  the  president  of  the  con- 
vention, Hon.  Jno.  H.  Walker,  ruled  it  out  of  order  as  then  presented.  No 
appeal  was  taken  from  his  decision,  and  it  stood  as  the  order  of  that  house. 
How  can  these  gentlemen  now  ask  this  court  to  overrule  that  decision  on 
a  question  of  order  especially  in  view  of  the  admitted  fact,  that  the  same 
question  of  a  separate  submission  of  that  article,  was  over  and  over  again 
put  to  a  vote  of  the  convention  on  direct  motion  or  resolution,  and  failed 
in  receiving  the  one-third  vote  required.  It  never  had  the  one-third  vote. 
There  never  was  any  application  marie  by  one-third  of  that  convention  in 
any  regular  and  orderly  mode  for  the  separate  submission  of  that  article,  or, 
it  would  have  been  ordered  in  accordance  with  the  forty-third  rule  of  the 
convention,  which  provided  especially  for  that  very  case,  that  if  after  third 
reading,  one-third  of  the  meml>ers  of  the  convention  upon  motion  or  by 
resolution  might  demand  separate  submission — they  could  not  go  out  of 
doors,  or  into  side  rooms  and  "lobby"  with  members,  until  they  collected 
forty-six  names — they  were  to  make  an  open  claim  of  their  right  in  con- 
vention.    There  was  a  rule  on  the  subject,  and  it  was  to  be  observed. 

But,  if  the  court  please,  that  provision  of  the  act  of  Assembly  to  which 
their  bill  refers,  and  upon  which  they  expect  you  to  pass,  did  not  relate  to 
a  new  constitution  at  all,  but  to  separable  amendments  of  the  old  one. 

The  convention  act  in  its  fourth  section,  says  this  :  "  Said  convention  so 
elected,  assembled,  and  organized,  shall  have  power  to  propose  to  the  citi- 
zens of  this  commonwealth  for  their  approval  or  rejection,  a  new  constitu- 
tion," the  first  thing — "  or  amendments  to  the  present  one,  or  specific 
amendments  to  be  voted  on  separately,"  &c.  Then  turn  your  eye  to  the 
language  of  the  proviso:  "  Provided  that  one-third  of  all  the  members  of 
the  convention  shall  have  the  right  to  require  the  separate  and  distinct  sub- 
mission to  a  popular  vote  of  any  change  and  amendment  proposed  by  the 
convention."  The  word  "change,"  of  course,  is  surplusage.  It  must  not 
be  a  change  merely  ;  it  must  be  an  amendment.  Now,  what  did  the  conven- 
tion do  ?  If  they  had  taken  the  second  or  third  alternative,  if  I  may  u^e 
that  expression,  of  course  that  proviso  would  have  been  in  force.  If  they 
had  pro|)osed  amendments  merely  to  the  present  constitution,  then  the  pro- 
viso would  have  required  the  separate  submission  of  any  change  and 
amendment  so  proposed  ;  it  would  have  been  the  right  of  one-third  of  all 
the  members  of  the  convention  to  have  required  separate  submission.  But 
the  convention  did  not  propose  amendments  to  the  present  constitution. 
The  convention  made  a  new  constitution,  and  proposed  it,  and  what  is  that 
new  coiistituti' n  ?  It  is  in  the  nature  of  a  substitute.  In  parliamentary 
proceedings  the  old  constitution  lying  before  the  body  being  the  bill,  it  is 
moved  to  strike  out  the  whole  of  it,  after  the  enacting  clause,  and  to  sub- 
stitute another  instruiuent.  In  one  sense  that  is  an  amendment,  although  it 
displaces  the  entire  old  instrument,  and  the  new  constitution,  therefore,  in 
that  sense  is  an  amendment  to  the  old,  but  in  another  sense  ;  in  short,  the 
proviso  is  inapplicable,  because  the  case  never  arose.  The  convention  did 
not  propose  amendments  to  the  old  constitution  at  all.  They  proposed  but 
one  amendment,  which  is  the  new  constitution,  and  the  ditferent  parts  of 
the  new  instrument  could  be  put  to  a  separate  vote  by  the  majority  of  the 
convention,  but  this  special  rule  could  not  take  effect,  because  it  was  inap- 
plicable.    I  say  to  the  gentlemen  upon  the  other  side,  that  excepting  public 
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clamor  or  discourse  in  certain  quarters  against  the  work  of  the  convention, 
they  have  misconceived  their  olijection  against  the  non-application  of  this 
one-third  provision,  just  as  much  as  for  similar  reasons  they  have  misconceived 
the  other  question,  that  is  the  construction  of  the  law  under  which  the  con- 
vention assembled,  which  authorized  the  enactment  of  this  ordinance. 

If  the  court  please,  I  am  done  with  what  I  have  to  say  on  this  subject. 
I  have  not  touched  or  attempted  to  treat  the  general  question  which  my 
colleagues  have  discussed  of  the  powers  of  a  constitutional  convention, 
except  incidentally.  My  own  idea  is  not  that  which  in  the  laiiy:uage  of  this 
bill  is  put  into  our  mouths,  that  a  convention  is  an  absolute  sovereign.  I  do 
not  understand  that  a  convention  is  a  sovereign  at  all,  big  or  little.  I  under- 
stand that  a  constitutional  convention  is  authorized  to  exercise  f.T  a  time  and 
within  given  limits,  certain  sovereign  powers.  A  constitutional  conven- 
tion is  not  a  sovereign,  but  it  may  have  imparted  to  it  authority  to  exercise 
a  sovereign  power  in  forming  a  constitution,  and  if  the  grant  to  it  is  general, 
to  put  its  constitution  in  force,  as  was  done  by  the  convention  of  179(h  And 
we  claim  that  the  convention  of  1872  has  full  power  to  do  all  that  it  has 
done  and  luore,  under  the  act  of  187 1,  and  the  vote  of  the  people  thereon. 
It  had  power  to  provide  regulations  by  which  rogues  and  ruffians  shall  not 
be  allowed  to  invade  the  ballot-boxes  of  the  people  ;  by  which  a  fair  and 
honest  judgment  shall  go  up  to  the  capitol  of  the  State  upon  the  work  of 
the  convention,  to  the  end  that  abuses  in  the  management  and  action  of 
government  shall  no  longer  have  course  and  operation,  and  that  corporations 
shall  no  longer  pollute  the  sources  of  political  power,  or  trample  upon  popu- 
lar right  in  all  this  broad  commonwealth.  We  understood  that  the  power 
to  accomplish  this  was  given  to  the  convention,  not  that  the  people  stripped 
themselves  of  their  sovereignty,  but  that  they  delegated  for  the  time  being 
the  exercise  of  this  great  power  of  constitution  making  to  men  whom  they 
chose  for  the  purpose.  And  now  that  this  work  is  done,  that  those  chosen 
by  the  people  have  exercised  their  functions  and  have  presented  their  work 
to  the  people,  we  protest  in  the  name  of  the  law,  in  the  name  of  justice,  in 
the  name  of  that  popular  sovereignty  which  breathes  life  into  this  court  as 
it  breathed  life  into  the  convention,  that  no  authority  in  this  State  shall 
come  between  the  people  and  their  agents  to  interrupt  the  completion  of 
this  work  which  has  been  begun,  and  demand  that  these  men  who  have  filed 
their  bill  before  this  court,  shall  be  told  that  neither  upon  the  ground  of 
general  authority,  nor  upon  the  strict  reading  of  this  act  of  Assembl/  of 
1872,  have  they  any  standing  in  this  c  lurt,  or  any  right  to  invoke  its  equit- 
able jurisdiction,  to  defeat  the  purposes  which  were  had  in  view  alike  by  the 
Legislature  and  people,  in  1871  and  1872,  in  organizing  this  constitutional 
convention. 
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Argument  of  Hon.  Benjamin  Harris  Brewster. 

Hon.  B.  H.  Brewster  closed  the  av<2;un]ent  for  the  plaintiffs  as  followes 
May  it  please  the  court — Before  I  discuss  this  question,  let  me  say  that 
I  am  in  favor  of  this  constitution.  I  came  here  animated  by  no  such 
angr}^  spirit  of  opposition  as  has  been  imputed  to  those  who  haA'C  filed 
this  bill.  There  are  ver}'  man}'  provisions  in  the  constitution  that  I  would 
wish  were  not  there.  There  are  many  phrased  in  a  way  that  I  wish  was 
changed,  but,  as  a  whole,  I  am  prepared  lo  accept  it  and  to  vote  for  it.  I 
say  this  because  I  would  like  the  minds  of  the  court  to  be  disabused  of 
an}'  impression  of  a  partisan  feeling  upon  my  part,  and  because  I  desire 
the  court  to  remember  that  I  am  addressing  my  masters  in  the  law  as  a 
law3-er,  and  in  no  other  wa}^  and  therefore  I  solicit  that  attention  which  a 
lawyer  alwa3'S  receives  from  judges  who  see  before  them  counsel  prepared 
to  discuss  a  question  according  to  the  forms  of  orderly  litigation.  That 
is  all  I  ask.  There  have  been  said  in  this  argument  many  immaterial  and 
insensible  remarks.  They  were  for  the  groundlings,  and  not  for  the  judges, 
and  with  the  groundlings  we  have  nothing  to  do  here. 

Now  whom  do  we  represent,  for  I  represent  all,  because  ray  brother 
Gowen  kindly  included  me  within  the  curtilage  of  his  bill,  and  invited  me 
here  to  speak  for  him,  as  well  as  those  for  whom  I  have  been  retained  by 
my  brother  Ashhurst — for  whom  do  we  speak  here  ?  Mr.  Gowen  represents 
clients,  responsible,  respectable  men,  who  are  entitled  to  be  heard  in  a 
court  of  justice  ;  men  who  are  taxpa^-ers;  people  who  litigate  not  only 
on  tlieir  own  account,  but  pro  bono  publico,  a  commendable  motive,  and 
not  one  to  be  sneered  at  or  jeered  out  of  court ;  while  I,  on  the  other  hand, 
directl}'  represent,  through  ra}'  brother  Ashhurst  who  empio3'ed  me,  au 
officer  of  the  law,  who,  of  all  men,  should  be  encouraged  to  come  into  a 
court  of  justice  to  solicit  protection  and  advice,  and  who  is  not  to  be 
sneered  at  or  jeered  at  wiien  he  comes  here  asking  for  your  help.  Fre- 
quently, and  I  am  sorry  to  sa}'  too  frequentl}',  did  my  learned  brother  Bid- 
die,  with  considerable  exultation,  as  did  also  my  brother  Armstrong,  com- 
ment upon  the  pitiful  sum  that  ni}'  client  sought  this  court  to  secure  for 
him.  And  if  I  had  shut  my  ej^es  and  not  m}^  ears,  when  I  heard  these 
sneers  and  jeers,  I  would  have  supposed,  not  that  I  was  listening  to  the 
accomplished  and  kind-hearted  gentlemen  who  were  addressing  this  court, 
but  that  I  was  translated  to  two  hundred  years  gone  by,  when  John  Hamp- 
den, resisting  the  payment  of  a  few  shillings  of  ship  money  illegall}'  levied, 
was  insulted  and  jeered  at  by  the  creature  of  the  crown,  because  he  stood 
up  in  the  same  sacred  way,  and  for  the  same  sacred  cause  that  I  now  stand 
up  for,  to  ask  that  the  law  should  be  vindicated  and  the  principles  of  lib- 
ert}'  protected.  When  I  listened  to  ni}'  learned  brother  Biddle  in  his  ad- 
dress yesterday,  when  he  called  it  a  crime  for  us  to  come  here — for  he 
charged  that  those  who  came  hei'e  presenting  these  bills  and  soliciting  the 
intervention  of  this  court  were  guilt}-  of  a  high  crime — I  was  astonished. 
What  crime  ?  ''Those  who  raise  their  hands  against  our  work,"  he  says, 
"are  guilty  of  crime.  '■'Our  work!"  Who,  sir,  made  you  plural  and 
gave  you  regal  and  imperial  powers  even  in  phraseology  ?  [Laughter.] 
"  Those  who  oi)pose  our  work  are  guilty  of  high  crime."  Had  I  shut  my 
eyes  and  not  my  ears,  I  would  have  believed  that  I  was  listening  to  some 
minion  of  the  court  who  was  denouncing,  in  the  time  of  James  the  II, 
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those  -wlio  stood  up  apainst  the  oppression  of  the  crown,  resisting  the 
doctrine  of  passive  obedience. 

May  it  please  your  honors,  these  reflections  are,  to  a  certain  extent,  by- 
the-bj^,  but,  as  they  have  been  intruded  here,  it  is  part  of  niy  duty  to 
notice  them. 

The  next  point  to  which  I  shall  call  the  attention  of  the  court  is  this  : 
the  jurisdiction  of  the  court. 

I  do  not  propose  to  dwell  at  any  great  length  upon  that,  because  there 
are  cases  which  have  been  passed  upon  by  this  court,  the  Ewing  case,  the 
Trego  case,  the  cases  of  Smith  and  JNIcCarty,  and  the  two  Barlow  cases. 
They  have  all  been  considered  b}'^  this  court.  And  we  need  not  enter 
into  any  long  or  elaborate  dissertation  upon  the  subject  of  what  was 
involved  in  Marbury  and  Madison,  as  far  back  as  the  1st  Cranch,  when 
Chief  Justice  Marshall  first  ascended  the  bench,  down  to  the  22d  Mary- 
land and  the  4th  of  Wallace,  wherein  these  questions  were  considered. 

We  need  not  garnish  this  case  with  the  afl"ectation  of  any  such  unneces- 
sary learning.  It  is  enough  to  say  that  this  court  has  a  jurisdiction  after 
the  manner  and  mode  by  which  it  is  now  approached,  and  that  this  is  a 
question  which  this  court  is  competent  to  determine,  and  has  determined, 
because,  by  its  own  record  of  adjudications,  similar  relief  has  been  had  ia 
similar  questions,  and  the  court  is  presumed  to  understand  its  own  decis- 
ions, and  therefore  I  shall  not  discuss  them.  I  shall  not  undertake  to 
enlarge  or  elaborate  upon  that  view.  I  know  that  if  there  be  a  doubt  now 
raised  upon  the  minds  of  any  of  this  court,  before  they  will  pass  upon  this 
solemn  case,  upon  this  solemn  subject — if  there  be  any  doubt  which  in, 
liminie  they  have  to  encounter,  they  will  examine  these  opinions,  and  see 
the  extent  to  which  this  court  has  gone,  before  they  will  assume  to  give 
the  relief  we  ask. 

M}'  learned  brother  Biddle  said  to  the  court:  "  Show  me  a  case  wherein 
a  court  has  ever  been  called  upon  under  like  circumstances  to  decide  a 
like  question."  I  answer  him  as  Pym,  the  greatest  of  parliamentarians 
that  ever  lived,  answered  Stafford  as  he  stood  trembling  on  the  edge  of 
that  bill  of  attainder  that  carried  him  to  the  scaflbld.  Stafford  asked, 
"  where  can  j'^ou  show  me  in  a  period  of  two  hundred  years  a  precedent 
for  such  a  bill  ?"  and  Pym  replied,  "  Two  hundred  long  years  have  not 
produced,  such  a  traitor."  So  I  answer  my  learned  brother  Biddle,  when 
he  calls  upon  me  to  show  a  precedent  for  asking  a  court  to  interfere  in  the 
case  of  this  ordinance  by  saying — "  If  you  can  show  me  anj'where  an 
ordinance  that  usurps  legislation  like  this  does,  then  I  will  show  you  a 
precedent." 

I  have  thus  briefly  invited  the  attention  of  the  court  to  its  own  decisions 
in  foi'mer  similar  cases,  because  I  remember  well  how  thoroughly  my 
brother  Ashhurst  handled  this  point  of  the  case,  and  because  I  remember 
how  gingerly  these  gentlemen  upon  the  other  side  touched  it  from  the  mo- 
ment after  he  was  heard.  I  will  so  leave  that  point  of  the  case,  feeling 
secure  at  least  in  this,  that  whatever  determination  this  court  may  come 
to,  it  will  no  doubt  act  with  a  sense  of  lofty  and  heroic  disdain  for  those 
who  dare  come  into  the  presence,  the  majestic  presence  of  justice,  with  a 
threat.  That  which  really  is  the  main  question  before  the  court  is  the 
power  of  this  convention  to  enact  this  ordinance  of  which  we  complain. 
Let  me  ask  the  court  to  listen  to  that  which  was  said  under  like  circum- 
stances by  one  who  was  the  monarch  of  the  law  on  this  subject — Mr. 
Webster.     I  refer  to  the  celebrated  case  of  Luther  against  Borden — the 
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Dorr  cnpe,  as  it  is  commonl}'  called — whicli  is  in  A'ii.  TIowarrTs  Keportsof 
the  Supreme  Court  of  tlie  United  States,  page  79.  Mr.  Webster  tliere 
said,  as  ma}'  be  said  of  tliis  case  : — 

"  Tliis  case  is  said  to  involve  the  fundamental  principles  of  American 
liberty.  This  is  true.  It  is  always  proper  to  discuss  these,  if  the  appeal 
be  made  to  reason  and  not  to  passion." 

We  should  stand  admonished  l)y  these  words,  that  seem  as  if  they  come 
from  the  grave,  from  tlie  mouth  of  this  illustrious  man  ;  for  now  an  appeal 
is  made  to  reason,  and  not  to  passion.  Permit  me,  then,  to  address  your 
reason  and  not  3'our  passions.  It  is  unworthy'  of  the  subject;  it  is  un- 
worthy of  the  dignity  of  the  ti'ibunal  ;  it  is  beneatii  my  own  dignity  as  an 
oflicer  and  minister  of  the  law,  to  address  you  in  any  other  way.  This 
court  has  had  before  it  the  statutes  under  which  this  constitutional  con- 
vention has  been  authorized  to  act.  The  brief  from  which  I  shall  now 
read,  and  upon  which  I  shall  enlarge  as  occasion  requires,  I  have  had  but 
a  moment  since  printed  and  the  galley  slips  brought  here,  which,  -when  I 
have  done  reading,  I  will  hand  up  to  your  honors.  In  that  brief  I  have 
made  a  resume  of  the  two  statutes  authorizing  the  convention,  not  know- 
ing at  the  time  that  I  did  so  that  my  brother  Gowen  and  the  gentle- 
men upon  the  other  side  were  preparing  a  paper  book  containing  the 
statutes  printed  in  full ;  and  yet  my  brief  will  not  be  uninstructive  for  the 
court  to  read  and  to  use  as  a  key  by  which  to  understand  the  argument 
"which  I  will  present,  and  to  follow  me  in  the  current  of  my  discourse. 

I  will  now  cite  the  statutes  calling  the  convention  and  organizing  the 
convention. 

Act  second,  June,  1871.     P.  L.,  page  282. 

"  Enacts  that  the  question  of  calling  a  convention  to  amend  tlie  consti- 
tution of  this  commonwealth,  be  submitted  to  a  vote  of  the  people,"  &c. 

The  votes  are  to  be 

"  For  a  convention  "  or  "  Against  a  convention." 

This  act  is  entitled  "  An  act  to  authorize  a  popular  vote  upon  the  ques- 
tion of  calling  a  convention  to  amend  the  constitution  of  Pennsylvania." 

After  the  people  under  the  above  act  had  declared  for  a  convention,  an 
act  was  passed  entitled  "An  act  to  provide  for  a  convention  to  amend  the 
constitution." 

11th  of  April,  1872.     P.  L.,  pages  5S,  54,  55,  56,  57. 

The  sections  of  that  act  provide  as  follows  : 

Sections  1st  and  2d  prescribe  the  number  of  delegates — how  to  be 
chosen — how  apportioned — regulations  for  election — returns — duties  of 
prothonotaries  and  secretaiy  of  the  commonwealth  and  governor. 

The  3d  section  prescribes,  when  and  where  the  delegates  shall  assem- 
ble— how  they  shall  organize,  &c. 

The  4th  section  prescribes,  that  the  convention  shall  have  power  to 
propose  to  the  citizens  of  this  commonwealth  for  their  approval  or  rejec- 
tion, a  new  constitution  or  amendments  to  the  present  one — or  specific 
amendments  to  be  vuted  for  separatel}'.  To  be  signed  by  president  and 
chief  clerk — to  be  delivered  to  the  secretary  of  the  commonwealth — to  be 
recorded  and  published.  It  prescribes  and  provides  that  one-third  of  the 
members  may  require  amendments  to  be  voted  on  separately,  and  it  pre- 
scribes and  provides  that  the  declaration  of  rights  shall  be  excepted  from 
the  powers  given  to  the  convention. 

The  5th  section  jjrescribes  that  it  shall  submit  the  amendments  agreed 
to,  to  the  qualified  voters  of  the  State  for  their  adoption  or  rejection,  at 


179 

such  time  or  times  anrl  in  such  manner  as  the  convention  shall  prescribe, 
subject,  however,  to  the  said  limitations,  &c. 

The  6tli  section  prescribes  that  tlie  election  for  the  adoption  of  the  new 
constitution  or  specific  amendments,  sliall  be  conducted  as  the  general 
elections  of  this  commonwealth  are  now  by  law  conducted,  and  then  pre- 
scrilies  the  method  of  returns,  and  the  mode  of  proclamation  of  the  result. 

The  Yth  section  fixes  the  compensation  of  each  member. 

The  8th  section,  how  vacancies  are  to  he  filled. 

The  9th  section  defines  the  duties  of  the  secretary  of  the  commonwealth 
and  slieriffs  in  reference  to  the  election,  and 

The  10th  section  authorizes  the  secretary  of  the  commonwealth  to  pre- 
pare and  furnish  statistical  information  for  the  convention. 

I  want  the  court  to  observe,  in  the  first  place,  that  which  has  escaped 
all  the  gentlemen  on  the  otlier  side  who  have  addressed  the  court  on  tliis 
question.  I  want  the  court  to  observe  the  style  and  title  conferred  by  the 
law  of  the  land  upon  those  gentlemen  who  represent  us  in  the  constitu- 
tional convention.  They  are  not  called  representatives.  They  are  called 
delegates.  Delegates  I  That  is  the  key  that  helps  to  unlock  all  the  mys- 
tery as  to  the  nature  and  character  of  the  powers  that  are  conferred  upon 
tliem  by  the  statutes  that  created  them.  They  are  delegates.  They  are 
attorneys,  deputed  to  perform  a  limited  duty,  a  restricted  and  qualified 
duty,  and  so  they  are  called  tliroughout  the  whole  of  that  statute.  If 
there  be  any  one  thouglit  that  predominates  over  another  in  the  wliole  of 
Jameson's  book  ;  if  there  be  any  one  dominant  thought  that  rules  tlirough- 
out it,  it  is  the  idea  that  tlie  author  desires  to  impress  upon  the  public 
mind,  the  professional  mind,  the  practical  mind,  the  judicial  mind,  that  the 
representatives  in  these  constitutional  bodies  are  only  delegates  ;  and  he 
selects  that  verj''  phrase  to  indicate  the  limited  nature  and  character  of 
the  authority  that  they  hold.  Why,  his  honor,  Judge  Sharswood,  in  his 
celebrated  and  ver}'  accomplished  edition  of  Blackstone's  Commentaries, 
in  one  of  his  notes,  if  I  remember  rightly,  intending  to  convey  to  the 
mind  of  the  student  and  the  lawyer  the  distinction  between  the  power  of 
members  of  Parliament  and  our  representatives,  makes  that  very  distinc- 
tion, and  uses  that  very  phrase.  He  says  that  our  rei)resentatives  are 
delegates  who  live  within  the  scope  and  letter  of  the  power  that  creates 
them.  They  hold  but  a  letter  of  attorney,  but  members  of  Parliament 
hold  by  a  higher  and  more  absolute  authority.  This  word  is  not  an  insig- 
nificant word,  a  word  to  be  unnoticed  or  disregarded.  It  is  a  word  to  be 
considered  and  respected  by  judges  administering  the  law  according  to  its 
usual  phraseology  and  its  known  terms  ;  and  when  members  of  the  con- 
stitutional convention,  and  lawyers  too,  come  here  and  undertake  to  in- 
terpret to  the  court  a  statute  which  creates  them,  they  must  interpret  it 
according  to  the  language  of  the  law,  according  to  the  known  ascertained 
sense  of  the  phrases  of  the  law  in  the  signification  of  the  law,  which  is  the 
only  sense  in  which  a  court  of  justice  can  understand  it. 

By  virtue  of  this  authority  the  delegates  were  lawfully  elected,  and  it  is 
to  be  observed  that  they  were  elected  according  to  law,  and  under  the  law 
— that  they  are  styled  here  delegates,  and  that  the  officers  who  conducted 
their  election  were  governed  and  limited  in  all  respects  by  the  general 
election  laws  of  this  commonwealth.  They  assembled-  as  delegates  when 
and  where  the  law  prescribed,  and  required  them  to  assemble,  and  they 
were  organized  as  the  law  required  they  should  be  organized  ;  and  with- 
out such  obedience  to  the  law  in  all  its  particulars,  they  would  not  have 
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been  delegates,  and  their  assembling  would  not  have  been  the  convention 
authorized  b}'^  law.  Now,  how  can  gentlemen  stand  up  here  and  say  that 
they  received  their  authority  from  a  law  whicli  gave  them  existence,  which 
ordered  the  method  of  electing  them,  which  indicated  the  time  and  place 
when  and  where  they  should  assemble ;  that  directed  the  method  and 
manner  of  organization;  that  prescribed  the  most  minute  details  connected 
with  their  existence  and  their  creation,  and  then  say  to  this  court,  "  We 
recognize  no  such  law  ;  we  hold  our  positions  by  no  such  authority  ?"  By 
what  authority  do  they  hold,  if  they  do  not  hold  subject  to  that  law,  and 
under  that  law,  after  they  themselves  recognized  the  aiithoritj^  of  that  law 
by  their  every  act  from  the  hour  they  convened  to  the  time  when  they 
adjourned  ? 

How,  then,  can  they  repudiate  the  statute  ?  How,  then,  can  they  un- 
dertake to  say  that  the  Legislature  intended  to  confer  upon  them  abso- 
lute authority  ?  Permit  me  to  sa_y  that  it  is  not  essential  for  me  to  discuss 
whether  or  not  this  constitutional  convention  had  the  power  to  impose  this 
constitution  upon  the  people  without  submitting  it  to  the  people.  If  they 
had  the  power,  they  have  not  done  that  thing,  and  it  is  what  they  have 
done  that  we  complain  of,  not  what  they  have  not  done. 

Why,  if  the  court  please,  they  were  paid  according  to  law,  and  they  did 
not  presume  for  one  minute  to  lay  their  hands  upon  the  public  money 
and  dispense  it,  as  they  have  undertaken  to  dispense  with  the  laws  of  the 
land.  They  tilled  their  vacancies  according  to  law  as  it  was  prescribed  by 
law,  and  if  those  vacancies  had  occurred  and  the}'  had  undertaken  to  fill 
them  in  any  other  wa}',  where  is  the  lawyer  wdio  would  presume  to  assert 
in  this  or  any  other  legally  constituted  tribunal,  that  those  delegates  were 
properly  chosen  and  justl}'  represented  the  people  as  tlie  peojjle  intended 
they  should  be  selected  ?  Where  is  the  law^-er,  I  say,  who  would  have 
stood  up  in  any  court  and  dared  to  say,  if  they  had  ordered  an  election 
for  any  of  these  substitutes,  that  tliose  delegates  so  elected  had  a  title  to 
their  seats  within  that  convention. 

Mr.  GowEN — Mr.  Buckalew  himself  was  selected  to  fill  a  vacanc}^ 

Mr.  Brewster — I  am  reminded  by  my  brother  Gowen,  and  I  thank  him 
for  it,  that  my  learned  brother  Buckalew,  who  has  just  ended  his  ad- 
dress here,  himself  entered  that  convention  by  that  very  authoritj'. 
He  was  chosen  to  fill  a  vacanc}^,  which  was  created  for  him,  in  order  to 
introduce  him  into  the  convention  by  virtue  of  the  law,  and  he  could  not 
have  taken  his  seat  unless  he  thus  obeyed  the  law  in  all  its  details.  I  say 
again  (and  I  deny  the  right  of  an}^  man  to  stand  here  and  contradict  me), 
a  man  who  would  have  undertaken  to  hold  a  seat  in  that  convention  by 
an}^  other  authority  would  have  been  an  interloper,  an  intruder,  and  a 
usurper. 

My  learned  brother  Buckalew  undertook,  just  as  he  was  concluding  his 
speech,  to  explain  away  some  of  his  published  expressions  on  this  subject 
in  the  Senate  of  the  State.  There  is  a  French  maxim  that  sa3's,  "he  who 
excuses,  accuses;"  and  there  is  another  celebrated  phrase  that,  while  I  do 
not  want  to  make  an  idle  laugh  here,  is  still  applicable.  When  an  expla- 
nation was  undertaken  to  be  made  in  a  certain  play,  the  answer  was:  "It 
is  a  very  pretty  quarrel  as  it  stands,  and  an  explanation  would  spoil  it." 
(Laughter.)  My  learned  brother  Buckalew  untlertook  to  answer  to  what 
Mr.  Gowen  had  told  him  and  told  him  properly  (because  that  gentleman 
claims  what  he  said  here  to-day  had  weight).  Now  we  are  entitled  to  point 
to  what  he  said  elsewhere  upon  the  same  subject,  just  as  Mr.  Biddle  alluded 
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to  the  action  of  Mr.  Gowen,  who  he  said  had  taken  an  opposite  course  in  the 
case  of  the  Reading  Railroad  Company  against  Audenreid,  and  which  was 
received  with  a  great  deal  of  laughter  on  tlie  part  of  the  groundlings  who 
didn't  understand  a  word  about  it  (laughter),  but  who  came  here  to  laugh 
when  they  were  set  on,  without  good  reason — they  are  groundlings,  indeed. 
Mr.  Buckalew  saj-s,  "I  never  meant  to  give  an}'  such  interpretation,  and 
I  did  not  say  what  I  am  printed  as  saying."  I  sa^'^,  and  I  liave  read  it 
with  my  own  eyes,  that  he  did  so  say,  that  no  reporter  ever  misunderstood 
him,  and  that  he  never  said  anything  else  than  tliat  which  they  report  he 
did  say,  because  it  is  pertinent  and  applicable  to  the  whole  subject  matter 
of  what  he  did  say  then  and  there,  and  to  the  subject  that  was  under  dis- 
cussion ;  and  it  was  said  too  when  he  was  coaxing,  oiling,  lubricating, 
pushing,  urging,  and  driving  his  bill  for  the  convention  through  the  Legis- 
lature, and  when  he  was  setting  his  snare  for  the  people,  as  it  is — and  I 
will  show  3^ou  how  presentl}' — it  was  a  snare  ;  and  if  he  conies  here  to-day 
to  tell  the  court  how  this  act  is  to  be  understood  now,  we  have  a  right  to 
show  how  it  was  considered  and  how  it  was  understood  at  the  time  it  was 
passed.  He  correctly  stated  at  tliat  time  how  it  was  understood  by  those 
who  schemed  and  contrived  this  bill.  They  never  intended  that  it  should 
be  understood  in  the  manner  now  claimed  for  it  l\y  these  gentlemen  when 
they  come  to  assert  the  power  of  the  convention  here.  They  never  said 
at  the  time,  neither  they  nor  the  Legislature  that  passed  the  act,  that  it 
was  to  be  understood  as  they  now  contend  it  should  be. 

Mr.  Buckalew,  in  his  place  in  the  Senate  of  the  State,  when  they  were 
talking  about  the  powers  of  this  convention,  said  that  which  here  he  sa^'s 
he  did  not  mean  to  say,  and  as  they  have  travelled  to  some  extent  into 
the  legislative  record,  3'our  honors  will  allow  me  to  swim  a  little  in  the 
same  turbid  waters.  (Laughter.)  The  House  of  Representatives  was 
composed  of  a  large  majority  of  Republicans.  The  Senate  had  a  small,  a 
merely  nominal  majority,  and  some  of  these  were  Guerillas.  (Laughter.) 
The  House  was  reluctant  to  have  this  new  mode  of  electing  delegates 
adopted,  because  the}'  were  afraid  there  was  a  snare  in  the  bill.  When  the 
subject  was  under  discussion  in  the  Senate,  as  I  have  read  it  with  my  own 
eyes,  and  I  repeat  it  here,  Mr.  Buckalew  rose  to  assuage  this  appi'ehen- 
sion  and  calm  these  fears,  and  said :  "  The  convention  has  no  power" — I 
use  his  own  phrase — "  it  is  inert.  Until  the  people  approve  what  the  con- 
vention shall  do,  the  convention's  acts  will  be  inert."  "  Inert  I"  Of  all  the 
words  in  the  English  language,  of  all  the  words  that  are  borrowed  and 
adopted  into  tlie  English  language  from  a  language  such  as, the  Latin 
which  has  a  fixed  and  determined  signification  by  reason  of  its  very  death, 
living  only  for  scholars  and  those  who  wish  to  use  positive  terms  with 
positive  knowledge,  there  could  have  been  no  phrase  employed  wliich 
would  have  had  more  completely  the  signification  which  that  contains. 
He  stood  there  in  his  place  in  the  Senate  to  say,  "  Tlie  acts  of  tlie  conven- 
tion and  the  power  of  the  convention  are  inert  until  they  are  approved  by 
the  people."  Yet  he  stood  here  to-day  and  told  you  that  he  was  misuu- 
derstood.  He  was  not  misunderstood.  The  record  as  I  have  given  it  is 
correct,  and  this  helps  to  explain  and  interpret  what  was  the  sense  in 
which  this  convention  act  was  put  upon  the  Legislature,  and  what  the 
Legislature  intended  should  be  the  effect  of  the  statute,  j;  He  felt  it  to  be 
important  enough  to  apologize  to  this  court  to-day  for  the  manner  in 
which  he  appeared  on  that  record,  and  well  he  might  Why,  during  the 
existence  of  the  convention  the  convention  acknowledged  their  depend- 
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eiice  upon  the  Legislature,  as  they  should  do.  They  needed  relief  with 
reference  to  this  very  question  of  submitting  the  constitution  disjunctively, 
and  here  is  Mr.  Buckalew's  speech  upon  page  245,  vol.  3  of  the  Debates 
of  the  Convention,  which  sa3's  that  their  application  had  not  been  made 
in  vain  to  the  Legislature.  I  will  not  inflict  tliat  speech  upon  the  court 
now,  as  they  have  alread}^  been  indulged  by  that  gentleman  with  one  speech 
to-day,  but  I  mention  the  reference  if  your  honors  desire  to  use  it. 

Mr.  OowEN — It  shows,  if  the  couit  pleases,  a  direct  application  made 
to  the  Legislature  to  modify  the  election  law  iu  the  same  wa\'. 

Mr  Brewster — Certainly  it  does.  The  speech  is  material,  and  after 
this  direct  acknowledgment  Mr.  Buckalew  says  here,  in  the  presence  of 
the  court,  that  we,  who  onl}'  ask  that  the  law  of  the  land  shall  be  re- 
spected, are  instigated  bj'  improper  motives,  and  are  lunatics.  What  my 
motives  are  God  alone  shall  judge.  You  shall  judge  by  what  I  sa,y, 
whether  I  be  of  sound  mind  or  not.  Judge  at  least  so  as  to  say  that  I 
am  not  a  fool  to  stand  up  and  deny  my  recorded  words — if  I  am  a  lunatic. 

The  convention,  by  its  delegates  went  to  Hari'isburg,  and  what  did  they 
do  ?  Here  is  a  speech  of  this  very  gentleman,  which  indicates  what  they 
did.  The}'  sought  relief  from  the  Legislature,  and  to  obtain  that,  dele- 
gates from  the  convention  attended  tlie  Legislature,  and  procured  the 
statute  the}'  required  in  ease  of  its  limitations  and  restrictions,  to  be 
jjasscd  by  the  two  Houses.  The  governor  did  not  sign  the  statute,  but  the 
tact  was  reported  by  a  delegate,  Mr.  Buckalew  to  the  convention,  and 
regret  was  expressed  that  the  statute  had  not  been  passed,  tliereby  con- 
ceding and  confessing  that  it  was  subordinate  to  the  law-making  power 
of  the  State,  which  still  existed  under  a  constitution,  not  one  line  or  letter 
of  which  has  yet  been  abrogated  or  rescinded,  and  by  virtue  of  which  this 
court  now  sits  here,  exercising  its  judicial  functions,  controlling  and  com- 
manding every  tribunal  and  every  citizen  within  the  commonwealth. 

What  1  These  supremacies,  these  Lords  Paramount  seek  relief  from  the 
Legislature!  Why,  they  are  superior  to  the  Legislature.  They  may  dis- 
regard the  Legislature,  scoff  and  defy  it,  and  yet  they  went  there,  and  by 
this  very  gentleman  himself,  the  great  midwife  of  this  ordinance,  if  not  the 
principal  progenitor  of  it  — he  who  gave  it  birth  and  put  it  out  to  the 
world,  if  he  did  not  generate  it — he  went  there,  and  "  humbly  complaining," 
as  they  say  in  the  old  bills  of  equity,  humbly  complaining,  said  to  the 
Legislature,  "  You  have  imposed  upon  us  limitations,  restrictions,  qualifi- 
cations, under  which  we  cannot  live  and  ought  not  to  live,  and  we  solicit 
your  help."  And  he  reported,  when  he  came  back  to  the  convention,  that 
the  Legislature,  without  the  slightest  reluctance,  with  a  degree  of  alacrity, 
conceded  all  that  they  wanted  it  to  do,  but  that  unfortunately  somebody 
bad  juggled  the  bill  away,  and  the  governor  had  never  signed  it.  Does 
the  court  believe,  when  they  stand  here  complaining  of  this  statute,  if 
they  had  gone  to  the  Legislature  and  asked  ways  of  correcting  what  they 
said  were  its  difhculties  and  its  obstacles,  its  great  evils  ;  if  they  had  gone, 
in  good  faith,  honestly  and  manfully,  like  men  who  have  no  covert  or  secret 
design,  to  the  Legislature,  a  co-ordinate  braush  of  this  government,  as  re- 
spectable as  they  are,  they  would  not  have  received  all  the  relief  they 
desired,  wherever  the  Legislature  had  the  power  to  grant  it  ?  They  would 
have  secured  it  wy,hout  hesitation.  Thougii  dropsical  the  Legislature  may 
be,  as  Mr.  Biddle  said  yesterday  in  one  of  his  medical  illustrations,  though 
dropsical  they  may  be,  yet  still,  with  all  that,  they  represent  the  people. 
They  are  no  better  and  uo  worse  than  their  constituents,  and  they  are  rep- 


183 

resentatives  of  their  constituents,  and  are  entitled  to  respect  and  defer- 
ence, and  not  to  be  insulted  and  outraged  with  opprobrious  reflections 
upon  them  ;  and  had  the  convention  crone  to  the  Legislature  and  solicited 
help  and  relief  in  any  way,  they  would  have  got  it,  wherever  the  Legisla- 
ture had  the  poiver  to  grant  it. 

I  have  made  these  remarks  to  show  the  interpretation  which  the  whole 
convention  itself  put  from  the  beginning  upon  this  statute,  in  its  simpli- 
city' and  youth,  when  it  was  young  and  honest,  and  not  old,  infirm,  and 
vicious,  not  greedy  and  lustful  of  power,  but  willing  to  do  its  duty,  as  the 
young  are  always  willing  to  do,  honestly  and  manfully.  Afterward  they 
"wanted  to  put  an  interpretation  of  theii-  own  upon  tlie  act  of  the  Legis- 
lature, and  they  claimed  supreme  powers — supreme  over  not  the  act  of 
the  Legislature  alone,  but  over  the  constitution  under  which  we  live.  If 
they  had  gone  to  the  representatives  of  the  people,  obe3'ing  the  law, 
bowing  down  to  the  law,  respecting  the  law,  and  asking  for  necessary 
relief,  they  would  have  received  all  that  could  have  been  given,  and  there 
would  have  been  no  necessity  for  them  to  transcend  all  law,  and  be  a  law 
unto  themselves. 

This  convention  composed  of  these  delegates,  with  but  limited  powers, 
and  with  prescribed  restrictions,  was  chosen  by  the  people  under  the  act 
of  11th  of  April,  1872,  and  by  an  express  declaration  of  popular  will  they 
were  delegated  with  this  their  charter  or  letter  of  attorne}'',  binding  them, 
and  beyond  which  they  could  not  go.  From  the  first  they  were  subordi- 
nate to  the  law,  as  we  all  are,  and  never  for  one  minute  have  they  been, 
absolute,  as  they  might  have  claimed  to  be,  had  the  statute  creating  them 
expressly  so  indicated  and  prescribed.  And  even  that  might  be  disputed 
and  denied,  for  such  a  statute  conferring  absolute  power  would  have  been 
a  direct  violation  of  the  Constitution  of  the  United  States,  which  secures 
to  every  State  a  republican  form  of  government,  and  a  State  once  subject 
to  any  absolute  authority,  can  in  no  sense  be  said  to  be  a  republican  form 
of  government.  Such  a  body,  with  absolute  power,  would  be  an  oligarchy 
or  an  aristocracy,  but  it  would  not  be  a  republican  form  of  government. 
For  if  the  power — absolute  power  which  is  claimed  for  this  convention — 
vests  in  it  to  legislate  and  ordain  laws  for  our  immediate  and  present 
government,  antl  to  create  and  appoint  officers  unknown  to  the  law, 
then  the  constitution  is  dead,  the  Legislature  is  dead,  the  governor  is  dead, 
and  the  judiciary  are  dead.  It  may  prolong  its  existence  indefinitely,  and 
it  may  appoint  an  e'xecutive,  a  judiciary,  or  it  may  confer  its  authority 
upon  commissioners,  consuls  or  directories,  to  exercise  executive  and  legis- 
lative or  judicial  functions,  instead  of  proposing  to  tlie  citizens  of  this 
commonwealth,  for  their  approval  or  rejection,  a  new  constitution  or 
amendments  to  the  present  one. 

This  the  people  did  not  understand  to  be  the  nature  of  the  grant  they 
made  when  the}'  elected  their  delegates  under  the  act  of  11th  of  April, 
.1812,  and  as  the  people  understood  so  must  they  take.  The  delegates  ac- 
cepted their  powers  under  and  by  that  statute,  so  their  acts  prove,  and, 
as  they  accepted  from  tlie  beginning,  so  must  they  continue  to  the  end, 
limited  and  restricted,  not  absolute  and  despotic. 

■  I  say  the  convention  itself  so  construed  this  statute.  They  accepted 
this  explanation,  and  they  were  eager  for  the  Legislature  to  relieve 
their  difficulties;  but  this  assumption  of  legislative  jurisdiction  was 
an  afterthought.  It  was  an  after-conception  of  their  own.  It  was 
a  new  device.     I  say  nothing  but  the  evil  spirit  could   have   instigated 
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men  thus  to  undertake,  in  a  community  like  tliis,  in  a  commonwealtli  like 
this,  in  a  free  o-overnment  like  tbis,  with  a  people  like  our  people,  with  a 
constitution  like  our  constitution,  with  laws  like  our  laws,  with  a  judiciary 
like  our  judiciar}',  to  undertake  at  once  to  assume  all  the  functions  of 
government  and  arrogate,  as  these  gentlemen  do,  not  onl}'  the  power  of 
present  existence,  but  of  perpetual  existence  ;  for  my  learned  friend,  Mr. 
Buckalew,  dared  to  stand  up  before  this  court  and  tell  the  court  that,  if 
the  people  rejected  the  constitution  that  is  now  submitted  to  them,  the 
convention  had  not  exhausted  their  power,  but  would  go  back  to  Harris- 
burg,  or  some  other  place,  and  again  enact  a  constitution,  and  again  and 
again  and  again,  and  so  on  and  so  on,  ad  infinitum^  until  at  last  they 
would  get  the  people  submissively  to  accept  what  they  shall  put  before 
them. 

See  how  easy  it  is  to  step  aside  from  law  and  virtue  I  Take  but  one  step 
in  the  wrong  direction,  and  where  does  it  bring  you  at  the  circumference 
of  the  circle  ?  I  say  from  the  first  this  convention  has  been  subordinate 
to  the  law.  There  has  never  been  a  minute  when  the  constitution  of  this 
State  was  dead,  and  there  never  has  been  a  minute  when  the  legislative 
power  was  extinct.  There  has  never  been  a  minute,  praise  be  to  God, 
that  the  judiciary  were  dead,  and  yonv  presence  here  testifies  to  this  fact. 
The  great  power  3'ou  to-day  exercise,  and  that  is  exercised  by  every  court 
■within  the  bounds  of  this  great  commonwealth,  testifies  to  the  fact.  I  say 
jDraise  be  to  God  that  there  is  a  government,  not  a  provisional  Assembly, 
nor  a  Bare-Bones  Parliament,  not  a  French  enormit}'  w^hich  makes  one  day 
a  sham  president  and  the  next  a  dictator,  but  a  legally  constituted,  organ- 
ized government ;  which  government  has  for  its  own  convenience  selected 
some  men  as  delegates  to  go  out  and  frame  a  law,  either  by  amendment 
or  by  an  entire  new  structure,  which  is  to  be  the  fundamental  law,  and  to 
submit  it  to  the  people  of  the  State,  under  the  law  and  according  to  the 
law,  for  their  ratification.  Submit  it,  I  say,  under  the  law  and  according 
to  the  law. 

I  say  now,  as  the  people  understood  the  statute  that  created  these  men, 
these  delegates,  and  as  they  understood  it  when  they  accepted  their  trust, 
evidenced  by  the  way  in  which  they  have  long  since  in  good  faith 
sought  legislation,  and  which  almost  obtained  legislative  relief;  I  say, 
under  these  circumstances,  as  the  one  understood  it  as  it  was  given  and 
granted,  and  as  the  other  accepted  it,  so  it  is  to  be  gnderstood  now,  and 
so  it  is  to  be  interpreted  now,  because,  certainly,  I  will  say  to  this  court, 
nobody  will  presume,  or  has  presumed,  to  stand  here  and  say  that  the 
court  has  no  jurisdiction  to  interpret  these  statutes  of  1871  and  1872,  and 
apply  them. 

The  convention  performed  its  duty  and  formed  a  constitution.  Of  that 
■we  do  not  complain.  That  is  a  thing  for  the  people  to  approve  or  reject 
in  their  pleasure.  But  they  did  more.  They  did  that  which  was  ultima 
vires,  and  of  that  we  do  now  complain.  I  come  here  in  the  name  of  100,- 
000  voters  who  voted  against  the  call  of  this  convention,  and  I  claim  that 
they  are  to  be  regarded  and  respected.  I  come  here  in  the  name  of  the 
thousands  and  thousands  who  look  upon  this  disgraceful  ordinance  which 
has  been  adopted  and  which  has  been  forced  on  the  people,  to  ask  in  their 
name  whether  we  have  masters  like  these,  and  to  ask  that  their  illegal 
subordinates,  substitutes  and  instruments  shall  be  restrained  by  one  of 
the  co-ordinate  branches  of  the  legally  constituted  authorities  of  a  State, 
that  still  exists,  under  a  constitution  that  is  not  yet  dead. 
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I  came  here  to  see  whether  or  not  we  are  dead;  whether  or  not  we  are 
in  a  condition  of  anarch}',  because  if  there  be  two  Legislatures  there 
can  be  only  a  condition  of  anarch}'.  Mr.  Webster  says  that  which  bears 
on  this  point,  in  the  case  to  which  I  have  alluded,  and  to  which  I  shall 
refer  again  and  call  the  attention  of  the  court  to  its  pertinence  in  this 
matter,  for  if  it  "be  legislative  power  that  is  claimed  for  this  convention, 
there  must  be  two  Legislatures.  That  cannot  be.  It  was  upon  this  very 
question  that  Mr.  Webster  says  in  the  Dorr  case: — "Two  Legisla- 
tures were  in  existence  at  the  same  time,  and  both  could  not  be  legiti- 
mate." What  we  complain  of  is  that  this  convention  has  undertaken  here 
to  legislate,  and  we  deny  their  right  to  legislate,  for  it  must  be  remembered 
that  by  our  present  constitution  the  people  have  divested  themselves  of  all 
legislative  power,  and  where  they  gave  it,  there  it  still  is  and  still  will  be, 
till  a  new  constitution  is  adopted.  In  the  name  of  the  whole  people, 
not  only  of  these  people  who  have  been  denounced  and  sneered  at  and 
jeered  at,  which  jeers  you  will  treat  as  the  idle  wind,  and  which  I  disdain 
to  consider  in  the  course  of  my  argument,  in  the  name  of  the  whole 
people  we  deny  their  right  to  legislate.  Even  if  I  came  only  in  the  name 
of  one  freeman,  free  in  the  presence  of  this  court  as  Grod  made  him,  and 
invoking  the  assistance  of  this  court  as  to  the  interpretation  of  his  rights 
with  reference  to  the  adoption  of  the  fundamental  law  of  the  land,  I  am 
entitled  to  be  heard  and  not  insulted.  I  have  come  here  not  to  be  told 
that  I  perpetrate  a  crime  when  I  ask  to  be  heard,  but  I  have  come  here  to 
be  heard,  and  I  may  say  to  the  court  I  wish  to  be  heard,  because  it  is  my 
right,  and,  I  say  it  respectfully,  because  it  is  your  duty  to  hear  me. 

But  we  are  told  that  we  come  here  at  a  time  which  is  improper  ;  just 
on  the  eve  of  the  election.  Let  me  dwell  on  that  subject.  Just  on  the 
eve  of  an  election  I  Why,  really,  they  plead  their  wrong  in  the  extenua- 
tion of  their  guilt,  which  is  a  thing  the  law  abhors.  Time  1  Who  taunts 
me  with  coming  here  in  the  name  of  my  clients  in  an  undue  time  ?  Why 
is  the  time  undue  ?  Who  is  it  that  has  dared  to  perpetrate  this  infamy 
upon  a  free  people,  making  a  constitution  and  submitting  it  in  four  weeks, 
and  undertake  to  call  that  an  election  ?  Who  would  put  this  instrument 
before  the  people  in  this  way,  and  require  them,  in  four  weeks,  in  a  terri- 
tor}'  like  this,  and  a  population  like  this,  scattered  as  it  is,  multitudinous 
as  it  is,  with  various  rights,  with  different  interests  as  they  have,  to  be 
called  upon  in  four  short  weeks  to  read  and  comprehend  and  adopt  this 
constitution?     Not  us,  certainly;  it  is  they  who  do  it. 

Time  !  I  say  again  that  which  is  their  crime  they  plead  in  extenuation 
of  their  guilt.  Crime,  do  I  call  it  ?  I  call  it  more.  Their  sin — their  fla- 
grant, black,  mortal  sin  1 

Let  me  say  to  the  court  one  word  that  occurs  to  me  now,  and  it 
is  worthy  of  consideration  and  recollection  by  the  court.  You  have 
been  told  you  have  no  power  to  grant  this  injunction.  You  have  been 
told  it  was  not  supposed  that  it  would  be  sought.  Let  us  see  the  condi- 
tion of  this  convention.  It  is  a  thought  that  just  occurs  to  me,  and  it  is 
my  duty  here  to  present  it,  lest  it  escape  me.  This  convention  surely  will 
not  suffer  by  the  granting  of  this  injunction.  If  its  work  be  valuable 
to  the  people,  this  court  need  not  be  daunted  with  the  consideration  that 
the  public  will  lose  the  result  of  their  valuable  labors.  No  doubt  the  mem- 
bers of  the  convention  who  voted  for  this  condition  of  things  under  the 
whip  and  spur  of  excitement,  said  to  themselves,  in  a  moment  of  reflection, 
"  We  will  not  adjourn  sine  die.     Some  one  who  will  consider  this  subject, 
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•will  apply  to  the  law  and  then  the  courts,  the  constituted  authorities  of 
the  land,  will  consider  how  far  we  are  right  and  how  far  we  are  wron<2:, 
and  the  convention  can  be  called  in  session  to-morrow."  They  have  ad- 
journed to  a  fixed  date,  or  upon  the  call  of  their  president  ma_y  be  con- 
vened at  an}'  day.  They  can  be  called  together  to-morrow  and  correct 
their  errors,  when  they  will  come  before  the  people  with  their  work 
as  they  ought  to  do  ;  and  not  be  called  upon,  as  my  learned  brother 
Buckalew  said  to-day,  to  perpetuate  their  existence,  and  try  experiment 
after  experiment  with  the  people  whom  thej*  profess  to  serve,  and  whom 
it  is  their  duty  to  serve,  and  not  experiment  upon.  Therefore  it  is  that  the 
court  can  have  this  consolation  when  they  come  to  consider  this  subject, 
as  to  the  result  of  any  injury  which  could  be  inflicted  upon  the  people, 
which  might  persuade  them  to  hesitate  under  doubtful  circumstances  ;  the 
court  can  have  this  consolation,  at  least,  that  no  harm  can  be  done. 
In  a  doubtful  question  of  authority  like  this,  saying  that  it  is  doubtful, 
and  in  saying  that  I  grant  much — a  question  of  supreme  authority,  to 
doubt  is  to  reprehend  and  repel — and  I  say  that  the  court  can  have 
this  consolation  that  whilst  it  decides  this  question,  no  public  harm  is 
done  to  these  gentlemen  nor  to  the  proposed  instrument.  The  rights  of 
the  people  will  not  be  violated.  The  people  will  have  their  opportunity. 
The  delegates  themselves  considered,  after  all,  the  accei)tance  of  their 
ordinance  was  an  ex{)erimental  thing.  The}'  hesitated  whether  it  would 
be  accepted,  provided  an  opportunity  of  retreat.  If  this  election  is  hin- 
dered, they  can  reconvene,  and  they  can  do  their  dut}',  not  create  an  or- 
dinance, not  usurp  power  or  assert  supremacy  over  the  law,  but  do  their 
dut}'  according  to  the  law  of  the  land,  tlie  lavv  of  the  land  dictated  and 
commanded  by  its  miuisters,  its  sacred  ministers,  the  ministers  of  justice. 
I  say  they  plead  their  sin  in  extenuation  of  their  crime  and  of  their  guilt 
But  a  moment  since,  we  were  told  here,  that  this  statute  was  enacted  as 
a  necessit}'  to  avoid  the  difficulties  of  the  registry  law.  How  came  those 
difficulties  to  exist  ?  If  they  had  not  ordered  the  elections  in  December, 
the  difficulties  would  not  have  existed.  Had  they  ordered  the  elections 
six  months  from  the  time  of  their  adjournment,  and  given  the  people  an 
opportunity  to  consider  their  work,  then  the  registr}'  law  would  have  had 
its  application  as  the  statute  contemplated  when  it  was  passed.  Now 
they  come  and  perpetrate  a  wrong  upon  the  law  that  created  them,  and 
then  they  say  that  this  wrong  being  perpetrated,  it  brings  us  in  collision 
with  another  law,  and  they  therefore  must  enact  an  ordinance  to  cure  that 
sin.  How  simple  the  illustration,  and  how  true  the  proverb!  They  com- 
mit one  wrong  and  another  inevitably  follows.  They  violate  one  right 
and  must  sustain  it  by  another  violation  of  right.  They  intend  to  commit 
a  wrong,  and  outrage  the  rights  of  the  people  by  compelling  them  to  do 
this  improper  thing,  this  wicked  thing,  and  this  compelled  them  to  try  and 
force  the  people  into  accepting  a  constitution  which  they  had  no  oppor- 
tunity of  understanding  or  reading.  The  books,  the  canons  of  the  law, 
'.each  that  to  be  a  law  it  must  be  prescribed,  but  is  it  not  mentioned  as 
one  of  the  reproaches  of  Caligula,  that  monster  who  disgraced  the 
human  race,  that  he  wrote  his  edicts  on  tables  in  such  small  ciiaracters, 
and  set  them  up  so  high  that  men  could  not  see  them  and  read  them. 
What  have  these  men  done  ?  They  have  written  a  fundamental  law  in 
such  phraseology  and  such  jargon  that  but  few  members  of  the  convention 
would  care  to  acknowledge  that  they  were  the  fathers  of  many  of  the 
passages,  and  then  they  order  that  it  shall  be  adopted  or  rejected  within 
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four  weeks  of  the  time  when  they  promulgated  it,  and  they  undertake  to 
say  how  the  election  upon  it  shall  be  held,  in  violation  of"  the  law  which 
commands  how  it  shall  be  done. 

This  court  was  told  by  Mr.  Armstrong  yesterday  what  they  will  do  if 
you  grant  this  injunction.  Very  moderately,  very  deferentially ,  he  said 
this,  and  I  had  hoped  that  I  should  not  ever  hear  such  words  in  a  court  of 
justice.  "Probably,"  said  he,  "probably  the  commands  of  this  court 
will  be  obeyed."  Probably  !  Give  us  the  command  of  the  court,  and  we 
will  see  whether  it  is  obeyed  or  not.  Will  they  dare,  or  any  set  of  men 
dare — I  say  that  is  the  word — dare  to  stand  up  here  in  the  presence  of 
these  judges  of  our  commonwealth,  chosen  men,  chosen  by  the  same  peo- 
ple that  they  profess  to  respect,  and  whom  they  seek  to  protect  or  pre- 
tend to  protect,  when  they  are  covering  and  devouring  them,  will  they 
dare  to  stand  up  here,  and  tell  the  judges  of  this  court,  "  probably  we  will 
obey  you  ?"  I  say  this,  and  I  say  it  with  respect,  bowing  with  defer- 
ence and  humility  in  the  presence  of  a  court  constituted  as  you  are,  and 
armed  with  those  high  and  mighty  powers  that  you  use  for  the  public 
good — those  I  represent  will  obey  you. 

Let  me  ask  the  court  if  these  delegates  can  accept  a  part  of  this  ordi- 
nance and  reject  a  part  of  it ;  yet  that  is  what  they  propose  to  do.  They 
accept  a  part  and  they  reject  a  part.  Where  is  the  power  of  dispensation 
that  is  lodged  in  any  man  or  set  of  men  in  this  commonwealth  ?  Where 
is  the  power  of  repeal,  except  in  the  Legislature,  under  the  constitution  of 
the  commonwealth  ?  Dispense  with  the  law  !  Why,  the  crown  of  Eng- 
land has  no  such  power,  and  if  my  memory  serves  me  right,  there  was  a 
time  when  a  king  lost  his  head  for  attempting  it,  and  another  king  lost  his 
crown.  The  act  of  succession  of  the  crown  of  Great  Britain,  as  it  is  es- 
tablished now  by  the  law  of  the  land,  and  which  1  will  turn  you  to  in  a 
minute,  and  which  evicted  James  from  his  throne,  says  what  ?  He  for- 
feited his  crown  : 

"  Bj^  affirming  and  exercising  a  power  of  dispensing  with  and  suspend- 
ing of  laws  and  the  execution  of  laws  without  the  consent  of  Parliament. 

"  By  violating  the  freedom  of  election  of  members  to  serve  in  Parlia- 
ment. 

"  That  the  pretended  power  of  suspending  of  laws,  or  the  execution  of 
laws,  by  regal  authority,  without  consent  of  Parliament,  is  illegal. 

"  That  the  pretended  power  of  dispensing  with  laws,  or  the  execution 
of  laws,  by  regal  authority,  as  it  hath  been  assumed  and  exercised  of  late, 
is  illegal." 

And  when  our  great  ancestors  framed  their  great  Declaration  of  Inde- 
pendence, they  said  two  or  three  things  that  are  pertinent  here  to  recall 
to  this  court.  One  is:  "Prudence,  indeed,  will  dictate  that  governments 
long  established  should  not  be  changed  for  light  and  transient  causes." 
"  For  light  and  transient  causes,"  which  I  ask  these  gentlemen  to  remem- 
ber. Then,  again,  it  says,  when  it  undertakes  to  frame  its  bill  of  indict- 
ment and  charges  against  the  Crown  and  Parliament  of  Great  Britain,  it 
says  this :  "  For  suspending  our  own  Legislatures  and  declaring  them- 
selves invested  with  power  to  legislate  for  us  in  all  cases  whatsoever." 
That  was  the  grievance  under  which  we  smarted,  and  it  drove  us  into 
rebellion,  and  gave  us  the  independent  liberty  we  now  enjoy.  It  is  that 
spirit  of  resentment  to  domination  over  constituted  authorities  that  ani- 
mates the  clients  I  now  represent,  and  animates  me  to  come  here  and 
demand  the  judgment  of  this  court. 
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There  i?  no  power  of  repeal  except  in  the  Leofislature,  that  still  lives 
and  breathes  under  the  present  constitution,  and  that  Legislature  and  its 
acts  must  be  obeyed,  till  it  is  expressly  superseded,  and  its  charter  under 
which  it  acts  is  also  superseded  by  higher  expression  of  popular  will. 

This  must  be  so,  or  they  must  affirm  that  they  are  dehors  the  law — that 
they  exercise  this  power  from  necessity,  like  a  provisional  government, 
necessity  not  because  of  default  of  the  regular  authorities,  for  they  live, 
and  your  presence  testifies  to  that.  They  must  assert  and  maintain  that 
they  have  indeterminate  governmental  powers,  and  that  finally,  the}^  are 
not  subordinate  or  ancillary  to  any  other  institution  whatever,  but  Lords 
Paramount  to  the  entire  political  domain,  and  if  this  be  so,  they  may,  as  I 
have  before  said,  prolong  their  existence,  give  us  another  Bare-Bones  Par- 
liament, or  perpetual  assembly  ;  or  like  the  past  and  present  French  enor- 
mity, impose  upon  a  free  people  its  sham  presidents,  regents  or  dictators. 

If  the  court  please,  if  the  ordinance  be  one  that  merits  the  favor  of  this 
coui't ;  if  it  be  a  statute,  assuming  that  the  convention  had  the  power  to 
make  such  a  law,  and  granting  for  the  sake  of  the  argument  that  they  have, 
I  say  even  then  it  is  such  a  statute  as  the  court  would  be  obliged  to  disre- 
gard, and  1  will  show  wh3^  In  its  very  terms  it  is  a  statute  which,  if 
enacted  by  the  Legislature,  would  disgrace  its  statute  books,  and  you 
would  tell  them  so,  and  in  itself  is  vicious  from  the  very  beginning  to 
the  end  of  it,  and  it  cannot  be  enforced,  not  only  because 

1st.  It  is  repugnant  to  an  existing  law,  enacted  by  the  constituted  au- 
thority, and  because 

2d.  It  is  not  enacted  by  a  law-making  power,  but  also  because 

3d.  It  is  declared  a  law  without  any  of  the  necessary  unities  of  legisla- 
tion— unities  established  for  the  ])eace  of  society,  and  to  guard  the  people 
against  rash,  unwise  and  despotic  laws,  and 

4th.  As  a  law  it  is  vicious  in  itself,  and  cannot  be  enforced. 

It  has  not  been  passed  upon  by  two  houses,  and  it  has  not  had  the 
sanction  of  the  governor,  and  why  should  this  body  have  this  power  with 
reference  to  a  statute,  the  object  of  which — it  is  called  an  ordinance,  but  in 
effect  it  is  a  statute — is  to  do  that  which  is  not  intended  to  be  done  under 
any  circumstances  ?  AVhy  should  this  body  have  this  power  and  this  im- 
munity ?  Why  should  they  be  so  supreme  on  this  special  subject?  A 
law  has  to  be  passed  under  certain  forms,  for  no  matter  how  trivial  or  how 
inconsiderable  or  how  important  the  subject,  the  constitution  requires 
that  it  shall  pass  both  houses,  and  that  it  shall  conform  to  certain  forms 
and  requirements  of  legislation  ;  that  it  shall  be  submitted  to  the  governor 
for  his  approval ;  that  it  shall  be  signed  by  him  ;  that  it  shall  be  enrolled  ; 
and  that  it  shall  be  proclaimed  before  obedience  to  it  can  be  exacted.  Yet 
these  gentlemen  undertake  to  enact  a  law  which  has  had  no  legislative 
action  of  two  houses,  which  has  no  executive  sanction,  which  has  never 
been  enrolled,  and  which  has  never  had  its  authorized  publication. 

The  government  under  which  we  live  secures  to  all  of  us  these  pre- 
requisites. Something  besides  the  despotic  t^-ranny  of  a  popular  or  con- 
ventional mnjority.  The  charm  of  our  system  is,  that  we  have  numberless 
checks  and  balances.  The  method  of  selecting  both  houses,  and  the  dif- 
ference in  the  terms  of  service ;  the  apportionment  of  districts;  the  re- 
straints of  the  constitution,  and  above  all,  the  courts  of  justice,  are  all  of 
them  safeguards  against  the  absolutism  of  violent  majorities,  obtained  by 
faction  or  prejudice,  or  from  any  other  improper  course,  and  who  act  under 
the  "  occasional  will"  of  the  house,  "  whenever  arbitrary  discretion  leads 
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or  legality  follows,"  as  Burke  has  it.  In  all  this  consists  the  beauty  of 
American  liberty,  which  guards  the  citizen  and  his  individual  rights 
against  every  usurping  power  ;  which  protects  his  person  and  his  property 
from  the  very  State,  making  him  in  that  which  belongs  to  himself  of  right, 
superior  to  all  the  rest ;  a  monarch,  in  the  enjoyment  of  his  own  ;  a  freeman, 
as  against  the  control  and  bondage  of  society.  Thus  it  is  at  once,  that 
order  and  liberty,  freedom  and  obedience,  private  right  and  public  duty, 
are  happily  obfained  by  our  system,  so  simple  in  its  action,  so  complex  in 
its  structure,  so  seldom  understood,  so  generally  felt  and  enjoyed,  partly 
the  result  of  liuman  experience,  human  wisdom,  long  usage,  and  as  I  be- 
lieve, providential  interposition.  Freedom  is  not  only  the  right  of  the 
citizen,  but  it  is  a  sacred  trust,  which  it  is  the  duty  of  all  to  preserve 
intact.  This  freedom,  we  believe  and  assert,  by  this  ordinance,  these  dele- 
gates have  violated.  They  were  sent  to  propose  changes,  not  to  enact  laws 
and  enforce  them  ;  not  to  legislate  and  execute  their  legislation.  Their 
function  was  suggestive,  advisory,  and  when  they  have  performed  that 
function  they  are  dead. 

To  give  life  to  any  of  their  acts  the  people  must  intervene.  If  the}^  can 
legislate  and  execute  that  Legislation,  then  we  are  living  in  a  state  of 
practical  anarchy,  for  as  Mr.  Webster  said  in  the  Dorr  case,  "  there  would 
then  be  tv/o  Legislatures  in  existence  at  the  same  time.  Both  could  not 
be  legitimate." 

I  say  to  the  court  the  ordinance  is  vicious  in  itself,  and  it  cannot  be 
enforced. 

In  the  first  place,  it  undertakes  to  control  officers  that  owe  no  allegiance 
to  this  convention  in  any  way.  It  undertakes  to  conti'ol  tlie  secretary 
of  the  commonwealth,  his  duties  are  designated  by  the  very  law  under 
which  they  were  created.  The  sheriff,  his  duties  are  indicated  by  the 
very  law  under  which  they  acted.  The  election  officers,  their  duties  are 
prescribed  by  the  verj^  law  under  which  they  were  convened,  and  ^'et  they 
make  a  law  which  is  superior  to  the  constituted  and  established  law  which 
they  themselves  had  before  them,  and  affecting  men  who  owe  them  no 
allegiance. 

Then  there  is  a  maxim  of  the  law,  and  a  very  old  one.  Delegatus  non 
potest  delegari.  This  is  true  of  these  men.  If  it  is  true  of  anybody  it  is 
doubly  true  as  to  them. 

Now  I  wish  the  court  to  follow  me  here  in  the  fifth  section,  when  I 
read,  because  it  has  been  commented  upon  by  Mr.  Armstrong  and  by  Mr. 
Buckalew,  and  I  shall  follow  them  in  the  line  of  their  argument.  I  wish 
the  court  to  observe  this.  I  say  they  enact  this  statute  by  virtue  of 
some  power,  and  if  they  have  it  not  here,  they  have  it  nowhere,  for  as 
his  honor  Judge  Gordon  said,  they  are  a  convention,  with  qualified,  limited 
authority,  supreme  within  the  limits  of  that  authority,  and  beyond  it  they 
are  powerless.  Where  do  you  find  within  the  four  corners  of  that  law 
one  line  tliat  gives  them  the  power  to  create  a  commission?  The  statute 
sa3'S  on  the  contrary  that  the  convention  should  submit  the  amendments 
agreed  to  by  it  to  the  qualified  voters  of  the  State  for  their  adoption  or  rejec- 
tion at  such  time  or  times,  and  in  such  manner  as  the  convention  shall 
prescribe — not  at  the  commissioners  shall  prescribe.  In  such  time  and 
manner  as  the  convention  shall  prescribe,  not  as  the  commissioners  shall 
prescribe. 

The  delegates  could  as  easily  create  an  executive  as  appoint  these  com- 
missioners.     The  creation  of  this  office  that  relates  to  public  sullrage,  in 
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the  adoption  of  the  fundamental  law  of  the  land,  is  an  act  of  arbitrary 
regal  imperial  despotic  power.  It  is  as  if  we  were  not  a  people  or  com- 
monwealth, governed  by  a  republican  form  of  government,  seeliing  by 
lawful  means  to  modify  and  improve  our  cliarter,  for  our  own  conveni- 
ence, and  of  our  own  will,  but  it  is  as  if  we  were  a  subjugated  people, 
under  the  rule  of  a  tyrant,  as  king  John  was,  and  as  if  these  delegates 
were  the  Parliament  of  Runn3'mede  dictating  these  terras, and  appointing 
its  commissioners  as  did  that  Parliament  appoint  its  committee  of  twenty- 
four,  to  watch  that  king  and  exact  his  obedience  to  their  laws. 

The  power  of  creating  offices,  new  and  unusual  offices,  has  ever  been 
considered  to  be  one  of  the  most  flagrant  abuses  of  despotic  or  usurping 
governments.  In  England,  Parliament  alone  can  do  this,  the  king  dare 
not.     In  Russia  and  in  Turkey  the  Czar  and  the  Sultan  may. 

Where,  then,  do  these  delegates  obtain  this  power,  this  new  and  unusual 
power  of  creating  new  and  unusual  offices  ?  Return  to  the  Declaration 
of  Independence,  as  I  did  a  moment  ago,  and  read  how  that  is  charged 
upon  the  King  of  Great  Britain  as  one  of  the  grievances  which  we  have 
reason  to  complain  of. 

"  He  has  erected  a  multitude  of  new  officers,  and  sent  hither  swarms  of 
officers  to  harass  our  people  and  eat  out  their  substance." 

B3'  what  authority  did  these  men  undertake  this,  when  we  have  lawfully 
constituted  officers  known  to  the  law,  created  as  3'ou  were  created,  created 
as  they  were  created,  by  popular  will,  how  dare  they  saddle  the  people 
of  this  commonwealth,  and  upon  an  occasion  like  this,  with  men  who  are 
their  creatures  ?  Nay,  worse;  for  let  me  call  the  attention  of  the  court  to 
the  fact  that  in  this  ordinance  they  not  only  provide  for  the  creation  of 
these  officers  and  designate  the  men,  but  they  do  worse.  They  depute 
these  men  to  appoint  any  substitute  and  fill  any  vacancy.  Where  did 
they  get  the  power  thus  to  subjugate  the  people  of  this  commonwealth 
under  the  control  of  a  deputy's  deput}' ?  (Laughter.)  First,  I  deny  the 
right  of  the  convention  to  create  the  officers,  and  then  I  den}^  the  right  to 
depute  the  power  to  those  so  created  thus  to  recreate  themselves. 

Then  my  learned  brothers,  both  of  them,  3'esterday  reminded  the  court 
that  these  officers,  none  of  them,  are  amenable  to  an3'  law.  They  are 
sworn,  but  they  are  not  amenable  for  pains  and  penalties.  Where  is  the 
law  that  could  punish  them  ?  I  would  like  to  see  the  lawj-er  that  could 
draw  an  indictment  against  any  of  these  men  for  any  offence  committed, 
any  misfeasance,  mall'easance,  or  corruption.  It  was  said  b}^  my  learned 
brother,  in  addressing  the  court,  that  there  is  no  protection  against  false 
votes.  There  is  no  method  of  punishing  those  who  do  corruptly  vote, 
and  I  ask,  in  addition  to  that,  wliere  is  the  protection  to  the  public  by 
pains  or  penalties  against  these  otiicers,  or  their  deput3'-deputy-de[)uties  ? 
(Laughter.) 

How,  then,  are  the  people  to  be  protected  from  abuse  of  power  and  cor- 
ruption ?  Where  are  the  pains  and  penalties  and  punishments  that 
should  follow  perjury  or  any  malfeasance  or  wilful  misfeasance  of  office 
that  can  and  may  be  perpetrated  by  these  commissioners,  their  substi- 
tutes, or  their  subordinates  under  this  ordinance  ? 

The  fourth  section  says,  that  it  shall  be  the  duty  of  said  commission- 
ers, or  a  majority  of  them,  to  make  a  registration  of  voters.  What  does 
this  mean  ?  This  requires  explanation  and  interpretation.  What  do  they 
mean  l\y  registration  ?  In  an  ordinance  like  this  and  for  such  a  purpose, 
where  rights  of  the  most  sacred  character  are  ruled,  the  language  should 
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be  explicit  and  plain,  and  not  require  interpretation,  and,  if  to  be  inter- 
preted it  should  be  subject  to  judicial  interpretation,  and  not  to  the  abso- 
lute power  of  these  commissioners  or  a  majority  of  them.  For,  if  these 
delegates  be  absolute,  then  there  are  no  judges  in  this  commonwealth  to 
command  their  deputies  ;  they  are  dehors  the  law,  and  do  not  know  you. 

What  does  this  mean?  What  kind  of  registration?  The  registry  law 
which  we  now  have,  and  which  they  have  calumniated — and  I  say  calum- 
niated in  the  presence  of  this  court  that  has  judicially  vindicated  it,  and 
some  of  whose  judges  hold  their  commissions  under  that  law  b3'  votes  cast 
when  that  law  was  in  force  and  operation.  Vindicated  by  the  present 
chief  justice  in  that  celebrated  case  of  Patterson  against  Barlow,  wherein 
he  points  out  in  language  that  cannot  be  mistaken,  and  with  a  spirit  of  in- 
dignation that  is  seen  in  every  word  that  dropped  from  the  point  of  his 
pen,  how  we  had  labored  under  a  curse  here  until  such  a  law  was  requisite, 
how  all  society  had  been  sickened  to  death  with  corruption  that  had  been 
perpetrated  here.  In  the  face  of  this  my  learned  brother  turns  upon  us, 
"with  a  show  of  indignation,  as  if  we  were  the  culprits,  and  I  represented 
some  scoundrel — some  villains,  as  he  characterized  them — who  had  thus 
outraged  society,  and  violated  every  law  that  should  be  held  sacred,  and 
intimated  to  this  court  that  we  stood  here  for  these  scoundrels  and  conspi- 
rators. Let  me  remind  him  that  it  has  been  judicially  found  necessary, 
and  I  say  no  lawj-er  can  deny  it,  it  has  been  judicially  found  necessary 
to  have  such  a  law  for  the  protection  of  our  political  society.  It  has  been 
judicially  asserted,  by  the  present  chief  justice  of  this  court,  that  tliere 
■was  a  political  pestilence  raging  in  this  city  that  required  and  demanded 
this  law.  More  than  that,  tliis  law  has  been  judicially  vindicated,  as  I 
have  said,  and  Judge  Read  told  the  court  that  he  had  been  counsel  in  two 
cases  that  were  infamous — two  cases  that  took  up  the  time  of  the  Court 
of  Common  Pleas  of  this  county,  to  the  exclusion  of  all  otlier  business, 
for  the  period  of  six  months  to  investigate,  and  which  were  the  inevitable 
result  of  the  policy  of  the  men  these  gentlemen  represent. 

Who  were  the  perpetrators  of  these  frauds  ?  Not  the  men  we  represent, 
who  are  jeered  at  for  coming  here  and  demanding  their  rights  because  ten 
dollars  is  due  them,  but  the  men  whom  they  represent,  and  for  whom  they 
speak.  The  fourth  ward  of  this  connty  and  other  adjacent  districts 
were  pestilential,  and  the  courts  of  justice  so  found  it  and  so  declared  it; 
and  tins  high  tide,  of  which  they  speak,  which  rolled  out  upon  the  coa- 
vention  and  carried  its  filth  and  rottenness  upon  it,  this  higli  tide,  like  all 
high  tides  carrying  filth  with  it  upon  its  corrupt  waters,  was  the  tide  that 
the}'  themselves  had  been  swimming  in.  (Laughter.)  It  was  the  tide  of  the 
corrupt  elections  of  Reed  and  Kneass,  and  of  Mann  and  Cassidy,  which 
had  been  a  disgrace  in  the  history  of  this  county,  that  made  a  registry 
law,  as  the  chief  justice  said,  an  imperative  necessity,  and  it  was  the 
attempt  to  escape  from  that  law,  which  was  so  beneficial  and  so  useful, 
that  raised  this  question  and  opened  the  flood-gates  to  let  in  that  tide 
again.  To  do  which,  the  convention  made  this  illegal  and  this  usurping 
ordinance. 

They  make  a  registry.  What  kind  of  a  registry  ?  Does  that  registra- 
tion contain  that  certainty  which  the  law  requires  in  every  instance  ?  Is 
it  to  be  a  registr}^  that  will  suit  their  convention,  or  will  it  be  like  the 
calumniated  registry'  law,  and  contain  a  minuteness  of  detail  that  is,  in 
some  respects  at  least,  parental  in  its  care  for  the  protection  of  society  ? 
Further,  they  are  to  appoint  the  judges  and  two  inspectors  for  each  elec- 
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tion  division,  and  to  appoint  also  overseers  of  election.  Overseers  of 
whom?  Quis  custodiet  ipsos  custodes  ?  Of  their  own  subordinates;  and, 
in  addition  to  that,  they  are  to  give  the  necessary  instructions  to  the 
election  otUcers  regarding  their  duties  in  holding  the  election  and  making 
the  returns  thereof  I  say  that  clause  alone  vitiates  and  poisons  the 
whole  of  that  statute.  I  say  that  this  law,  if  enacted  by  the  Legislature, 
and  providing  that  instructions  should  be  given  to  the  officers  to  hold 
an  election,  without  specifying  what  those  instructions  were  to  be,  but 
leaving  that  to  the  arbitrary  power  and  discretion  of  the  person  so  in- 
structing and  instructed,  would  be  vicious,  and  the  court  would  so  declare 
it,  and  it  would  he  no  law. 

How  harshly  this  sounds  to  the  ears  of  ever}'  free  man.  These  deputies 
of  deputies  are  to  give  necessary  instructions  to  the  election  officers. 
What  is  meant  by  necessary  instructions  ?  Can  this  be  called  a  law  ? 
jNo;  it  is  an  ordinace.  It  is  a  declaration  of  despotic  will,  it  is  not  a  rule 
prescribed  by  which  these  men  shall  be  governed  and  we  be  governed  un- 
derstandingly.  'Tis  not  a  rule  permanent  and  uniform.  For  under  this 
term,  "necessary  instructions,"  they  may  issue  transient  and  sudden 
orders.  It  is  not  a  rule,  because  it  may  be  advice  or  counsel  which  these 
officers  may  follow  or  not.  For  be  it  observed  the  word  is  "  instructions." 
Blackstone  says,  obedience  to  law  depends  not  upon  our  approbation  but 
upon  the  maker's  will;  counsel  or  instruction  is  only  a  matter  of  persua- 
sion. Law  is  a  matter  of  injunction,  counsel  or  instruction  acts  only 
upon  the  willing,  law  upon  the  unwilling  also.  Neither  is  it  prescribed 
but  it  is  couflned  to  their  breasts  and  not  manifested  by  any  external  sign, 
therefore  it  can  be  no  law.  It  is  requisite  that  it  should  be  notified  to 
those  who  are  to  obey  it.  And  those  who  are  to  obey  it  and  be  affected 
by  it  in  their  dearest  rights,  are  the  people,  not  these  election  officers  only. 
The  constitution  as  it  exists  and  the  Legislature  as  it  has  enacted  has 
jorovided  a  prescribed  way  and  commanded  that  prescribed  wa}^  to  these 
delegates,  so  that  all  might  know  how  they  were  to  be  governed  in  deciding 
upon  the  proposed  amendments. 

And  now,  at  this  stage  of  the  remarks  I  have  to  make,  let  me  invite 
the  attention  of  the  court  to  a  few  of  the  reflections  that  are  made  by  Mr. 
Webster  in  that  celebrated  case,  Luther  v.  Borden,  for  they  apply  just 
at  this  point  of  my  argument. 

I  will  read  to  the  court  that  which  he  says,  and  I  will  further  call 
the  attention  of  the  court  to  a  passage  in  Chief  Justice  Taney's  opinion  on 
page  40,  of  that  same  case.  By  these  citations  the  court  will  see  tliat  we 
are  not  wholly  without  some  authority  of  jurisconsult  and  of  judge,  to 
justify  and  maintain  all  that  I  have  here  asserted  upon  the  reason  of  the 
thing. 

"  One  principle  is,  that  the  people  often  limit  their  government ;  another, 
"  that  they  often  limit  themselves.  They  secure  themselves  against  sudden 
"changes  b}^  mere  majorities.  The  fifth  article  of  the  Constitution  of  the 
"United  States  is  a  clear  proof  of  this.  The  necessity  of  having  a  con- 
"  currence  of  two-thirds  of  both  Houses  of  Congress  to  propose  amendments, 
"and  of  their  subsequent  ratification  by  three-fourths  of  the  States,  gives  no 
"countenance  to  the  principles  of  the  Dorr  men,  because  the  people  have 
"chosen  so  to  limit  themselves.  All  qualifications  which  persons  are  re- 
"  quired  to  possess  before  they  can  be  elected  are,  in  fact,  limitations  upon 
"the  power  of  the  elections  ;  and  so  are  rules  requiring  them  to  vote  only 
"  at  particular  times  and  places. 
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"  Our  American  mode  of  government  does  not  draw  any  power  from  tu- 
"  multuous  assemblages.  If  anything  is  estahlislied  in  that  way  it  is 
"deceptive.  It  is  true  that  at  the  revolution  governments  were  forcibly 
"destroyed.  But  what  did  the  people  then  do?  They  got  together  and 
"took  the  necessary  steps  to  frame  new  governments,  as  they  did  in  Eng- 
"  land  when  James  the  Second  abdicated.  William  asked  Parliament  to 
"assemble  and  provide  for  the  case.  It  was  a  revolution,  not  because 
"there  was  a  change  in  the  person  of  the  sovereign,  but  because  there  was 
"  a  hiatus  which  must  be  filled.  It  has  been  said  by  the  opposing  counsel 
"  that  the  people  can  get  together,  call  themselves  so  many  thousands, 
"and  establish  whatever  government  they  please.  But  others  must  have 
"  the  same  right.  We  have,  then,  a  stormy  South  American  liberty,  sup- 
"  ported  by  arms  to-day,  and  crushed  by  arms  to-morrow.  Our  theory 
"  places  a  beautiful  face  on  liberty,  and  makes  it  powerful  for  good,  pro- 
"  ducing  no  tumults.  When  it  is  necessary  to  ascertain  the  will  of  the 
"  people,  the  Legislature  must  provide  the  means  of  ascertaining  it." 

When  it  is  necessary  to  ascertain  the  will  of  the  people,  the  Legislature 
must  provide  the  means  of  ascertainment.  Therefore  the  position  of  the 
gentlemen  on  the  other  side,  and  those  who  claim  authority  to  execute 
this  ordinance,  places  them  identically  in  the  same  position  as  Dorr  and 
his  supporters.  It  is  not  a  similarity,  but  it  is  identity,  the  same  position 
that  Dorr  and  his  followers  stood  in,  in  Rhode  Island,  when  they  undertook 
to  legislate  for  the  whole  people  when  there  was  a  constitution  and  a 
Legislature.  Mr.  Webster  says,  when  it  is  necessary  to  ascertain  the  will 
of  the  people,  the  Legislature  must  provide  the  means  of  ascertaining  it, 
and  the  Legislature  did  provide  the  means  of  ascertaining  it  by  virtue 
of  the  very  statute  of  1872  under  which  the  convention  acted. 

"  The  constitution  of  the  United  States  was  established  in  this  way.  It 
"  was  recommended  to  the  States  to  send  delegates  to  a  convention. 
"  They  did  so.  When  it  was  recommended  that  the  States  should  ascer- 
"tain  the  will  of  the  people,  nobody  suggested  any  other  mode." 

If  we  will  be  told  that  there  is  no  precedent  for  what  I  here  assert,  I 
will  point  to  that  argument  and  that  decision  as  sufficient  to  stand  upon, 
forgetting  and  putting  out  of  mind  altogether  the  masterly  and  triumph- 
ant dissertation  of  Mr.  Jameson,  who  tramples  in  the  dust  these  haughty 
pretentions  of  these  arrogant  delegates.  Some  there  are  who  have  now 
and  then  in  the  history  of  this  question  ventured  to  assert  this  Draco  doc- 
trine of  absolute  power  in  these  conventions  of  delegates.  The  old  con- 
vention of  1838  repudiated  this  doctrine,  although  it  was  sought  to  im- 
press it  upon  it.  The  celebrated  Dallas  letter  met  with  universal  repro- 
bation, and  produced  a  reaction  that  hurt  the  very  cause  it  was  intended 
to  help.  To  understand  it,  we  must  remember  the  occasion  that  produced 
that  letter — it  was  written  to  reach  the  charter  of  the  State  Bank  of  the 
United  States.  It  was  as  the  great  leader  of  a  great  party  that  Mr.  Dallas 
then  wrote,  it  was  not  the  intellect  of  the  statesman  and  the  jurist  that 
instigated  that  letter. 

In  other  conventions,  especially  the  Southern  ones,  where  this  doctrine 
of  absolutism  has  been  asserted  (which  savors  of  Hobbes'  Leviathan,  and 
Sir  Robert  Filmer  and  Rousseau's  wild  social  compact,  rather  than  of 
Milton  and  Coke  and  Sidney  and  Locke),  there  was  an  appetite  for  legis- 
lation that  would  perpetuate  slavery,  that  infamy  of  our  race — of  our  age, 
and  even  of  our  own  nation,  and  it  was  that  passion  that  in  them  inflamed 
not  the  best,  but  the  worst  of  men  to  assert  this  dogma  of  despotism. 
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Hearken  figain  to  Mr.  Webster  in  the  Dorr  case. 

"  The  opposite  counsel  liave  cited  tlie  examples  of  the  different  States  in 
"  which  constitutions  liave  been  altered.  Only  two  provided  for  conven- 
"  tions,  and  3-et  conventions  have  been  held  in  many  of  them.  But  how? 
"  Always  these  conventions  were  called  together  1)3' the  Legislature,  and  no 
"  single  constitution  has  ever  been  altered  by  means  of  a  convention  gotten 
"  up  by  mass  meetings.  There  must  be  an  authentic  mode  of  ascertaining 
"  the  public  will  somehow  and  somewhere.  If  not,  it  is  a  goTernment  of  the 
"  strongest  and  most  numerous.  It  is  said  that  if  the  Legislature  refuses 
"  to  call  a  convention,  the  case  then  resembles  the  IT0I3'  Alliance  of  Europe, 
"  whose  doctrine  it  was  that  all  changes  must  originate  with  the  sovereign. 
"  But  there  is  no  resemblance  whatever.  I  say  that  the  will  of  the  people 
"  must  prevail,  and  that  there  must  be  some  mode  of  finding  out  that  will. 
"  The  people  here  are  as  sovereign  as  the  crowned  heads  at  Laybach,  but 
"  their  will  is  not  so  easily  discovered.  They  cannot  issue  a  ukase  or 
"  an  edict.  In  1845  New  York  passed  a  law  recommending  the  people  to 
"  vote  for  delegates  to  a  convention  ;  but  the  same  penalties  were  provided 
"  against  fraud  as  in  other  elections.  False  oaths  were  punished  in  the 
"  same  way.  The  will  of  the  people  was  collected  just  as  on  ordinary 
"  occasions. 

"  What  do  the  Constitution  and  laws  of  the  United  States  say  on  this 
"  point  ?  The  Constitution  recognizes  the  existence  of  States,  and  guaran- 
"  tees  to  each  a  republican  form  of  government,  and  to  protect  them  against 
"  domestic  violence.  The  thing  which  is  to  be  protected  is  the  existing 
"  State  government.  This  is  clear  by  referring  to  the  act  of  Congress  of 
"  1794.  In  case  of  an  usurpation  against  a  State  or  the  government 
"  thereof,  the  president  is  to  interfere.  The  constitution  proceeds  upon 
"  the  idea  that  each  State  will  take  care  to  establish  its  own  goveru- 
"  ment  upon  proper  principles,  and  does  not  contemplate  these  extraneous 
"  and  irregular  alterations  of  existing  governments." 

I  will  ask  the  court,  to  let  me  invoke  the  language  of  Chief  Justice 
Tane}'.     Upon  tliis  very  subject  in  this  same  case  he  saj-s : — 

"  Judicial  power  presupposes  an  established  government  capable  of 
"enacting  laws  and  enforcuig  their  execution,  and  of  appointing  judges 
"to  expound  and  administer  them.  The  acceptance  of  tlie  judicial  office 
"is  a  recognition  of  the  authority  of  the  government  from  which  it  is  de- 
"  rived,  and  if  the  authority  of  that  government  is  annulled  and  overthrowMi," 
"  the  power  of  its  courts  and  other  officers  is  annulled  with  it.  And  if  a 
"  State  court  should  enter  upon  the  inquiry  proposed  in  this  case,  and 
"  should  come  to  the  conclusion  that  the  government  under  which  it  acted 
"had  been  put  aside  and  displaced  b^y  an  opposing  government,  it  would 
"  cease  to  be  a  court,  and  be  incapable  of  pronouncing  a  judicial  decision 
"  upon  the  question  it  undertook  to  tr}^  If  it  decides  at  all  as  a  court,  it 
"necessarily  affirms  the  existence  and  authority-  of  the  government  under 
"  which  it  is  exercising  judicial  power." 

To-day,  in  this  court,  we  are  indulged  and  instructed  with  comments 
upon  the  fifth  and  sixth  sections  of  tliis  statute  of  1ST2,  and  the  labor 
of  Mr.  Buckalew  and  Mr.  Armstrong  was  to  persuade  the  court  that  they 
possessed  the  power  of  enacting  this  ordinance,  irrespective  of  any  Legis- 
lature, that  they  were  over  and  above  the  Legislature  and  the  statute. 
Then  they  undertook  to  say  that  they  had  conformed  to  the  letter  of  the 
statute  by  virtue  of  which  they  were  created,  and  tliat  they  had  submitted 
themsielves  subordinate  to  the  law.     The  interpretation   which  they  put 
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upon  this  court  was  this : — There  was  an  assertion  that  the  language  in 
these  sections  of  the  act  of  1872  was  used  because  they  had  a  foreknowl- 
edge of  the  very  purpose  of  enacting  this  ordinance,  and  that  the  peculiar 
language  of  the  statute  was  designed  as  a  snare  to  entrap  the  Legisla- 
ture, and  the  interpretation  now  put  upon  it  was  one  that  was  notreveale^l 
to  the  Legislature  at  the  time  the  paper  was  prepared.  We  are  told  that 
this  word  "manner"  was  selected  with  the  view  to  conform  with  the 
phraseology  of  the  Constitution  of  the  United  States,  and  to  apply  it  as 
it  is  theie  applied.  The  sense  in  which  that  phrase  is  used  in  the  Consti- 
tution of  the  United  States,  like  the  sense  of  all  words,  must  be  interpreted 
according  to  the  sultject  matter  to  which  it  relates,  and  the  context,  in 
which  it  is  found.  The  word  "  manner  "  used  in  the  Constitution  of  the 
United  States  indicates  one  thing  ;  the  word  manner,  used  here  indicates 
another  thing.  To  give  the  interpretation  that  the  gentleman  seeks  to 
give  to  it  here,  that  the  Legislature  intended  to  confer  upon  the  constitu- 
tional convention  the  right  to  create  this  ordinance,  and  that  the  word 
"manner"  indicated  that  it  might  make  a  law  which  should  supersede  all 
other  law,  is  in  conflict  with  the  provisions  of  the  6th  section,  is  repug- 
nant to  the  language  of  the  6th  section,  and  if  so,  it  would  not  bear  the 
interpretation- they  give  to  it.  If,  under  any  circumstances,  such  an 
interpretation  could  be  put  upon  it  in  the  Constitution  of  the  United  States, 
as  was  put  to  the  court,  it  might  bear  that  interpretation  there,  but  it  could 
not  bear  it  here. 

Read  the  fifth  section  and  see  how  artfully  it  is  contrived.  Why,  may 
it  please  the  court,  those  v>rho  passed  that  statute  thought  as  I  do,  and  as 
you  will  when  you  come  to  read  it ;  and  the^^  were  persuaded  to  do  so  be- 
cause the  statutes  of  1835  or  1836,  the  statute  for  the  last  convention, 
contained  a  provision  regulating  the  manner  of  election,  and  indicated 
what  was  meant  by  the  word  "  manner."  Read  the  sixth  section  of  the 
act  of  1872,  and  it  says  the  convention  shall  submit  the  amendments 
agreed  to  by  it  to  the  qualified  voters  of  the  State  for  their  adoption  or 
rejection,  at  such  time  or  times  and  in  such  manner  as  the  convention  shall 
prescribe,  subject,  however,  to  the  limitation  as  to  the  separate  submission. 

What  was  intended  there  was  exactly  what  was  done  in  the  former  con- 
vention, and  if  3^ou  will  turn  to  page  12  of  their  collection  of  statutes,  3'ou 
will  find  that  in  the  eighth  section  of  the  statutes  of  1835  and  183G,  it  was 
prescribed  that  when  the  votes  were  to  be  cast  they  were  to  be  for  the 
amendments  or  against  the  amendments.  The  Legislature  of  1872  con- 
templated this  contingency,  but  could  not  provide  for  it  in  advance,  and 
preferred  to  leave  it  to  the  convention.  It  said  to  the  convention.  If  you 
will  submit  these  amendments  disjunctively,  you  will  have  one  manner 
of  submission  •,  if  you  propose  to  submit  them  conjunctively,  you  will  have 
another  manner  of  submission.  That  is  the  only  sense  in  which  it  can  be 
received  without  violating  the  statute  ;  that  is  the  only  sense  in  which  the 
law  will  accept  or  acknowledge  it,  because  accei)ting  it  in  this  sense  the 
whole  statute  will  prevail,  and  the  rule  of  law  is  : — "  Ut  res  magis  valeat 
quam  pereat.''^ 

If  you  should  construe  that  this  reading  shall  prevail,  the  whole  statute 
will  prevail,  and  no  part  of  it  be  shaken,  and  so  it  was  designed  and  in- 
tended ;  but  we  are  told  to-day,  for  the  first  time,  that  the  purpose  was  not 
as  to  whether  or  not  the  amendment  should  be  submitted  disjunctively  or 
conjunctively,  but  that  the  purpose  really  was  that  it  should  have  the 
signification  or  phraseology  of  the   Constitution  of  the  United  States  to 
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indicate  that  the  convention  had  absolute  power.  If  there  be  a  doubt  as 
to  the  proper  way  of  interpreting  it,  wliich  is  the  one  that  the  law  must 
adopt — that  which  will  vindicate  the  law  of  the  land,  and  make  the  law 
perfect,  a  thing  consistent,  a  harmonious  thing  in  consonance  with  all 
the  established  principles  of  our  institutions,  or  tiiat  which  is  in  deroga- 
tion of  the  law  of  their  own  creation,  and  in  derogation  of  every  principle 
of  law,  of  every  fundamental  principle  of  law  as  we  understand  it  ? 

My  brother  Gowen  reminds  me  that  it  should  also  mean  whether  it  was 
for  the  constitution  or  against  the  constitution,  for  the  amendments  or 
against  the  amendments,  for  such  a  specific  amendment  or  against  such 
a  specific  amendment;  and  that  is  a  fair  and  legitimate  interpretation,  is 
harmonious  with  the  purpose  of  the  whole  statute,  and  likewise  enables 
the  court  consistently  to  maintain  the  integrity  of  our  institutions. 

I  am  sure  the  court  will  bear  me  witness  that  I  have  hastened  to  my 
conclusion,  in  deference  to  it,  and  for  my  own  sake.  In  this  case  I  have 
been  animated  with  a  zeal  and  conviction  that  taught  me  I  would  not  be 
in  tlie  way  of  my  duty,  if  I  did  not  stand  here  (favoring  this  constitution 
as  I  do,  and  willing  to  support  it  as  I  am),  and  protest  against  this  t3''ran- 
nical  attempt  to  usurp  tlie  rights  of  a  free  people.  Let  me  ask  permission 
to  invite  your  attention  to  a  passai^e  in  the  writings  of  that  master  of  human 
thouglit,  Aristotle,  who  ages  ago  proclaimed  it,  and  from  whom  it  comes 
as  though  it  came  from  the  voice  of  divine  revelation,  when  he  speaks 
and  entreats  those  around  him  to  respect  the  law,  as  I  do  now. 

We  ask  tills  court  to  bid  the  law  to  be  su[)reme,  and  not  this  misshapen 
ordinance  of  these  despotic  and  aggressive  delegates.  The  law  has  been 
the  only  compensation  for  political  tyranny  in  tlie  darkest  days  that  the 
world  lias  ever  known.  Bid  tliatto  be  supreme,  and  you  vvill,  as  Aristotle 
declared,  "  j^ou  will  make  God  supreme;  but  he  who  intrusts  man  with 
supreme  power  gives  it  to  a  wild  beast,  for  such  his  appetites  sometimes 
make  him — passion,  too,  influences  those  who  are  in  power,  even  the  very 
best  of  men,  for  which  reason  the  law  is  intellect,  free  from  appetite." 

And  now  let  me  ask  the  court  to  turn,  and  let  me  ask  my  adversaries 
to  turn,  to  the  passage  contained  in  5  Watts  and  Sergeant,  page  406, 
where  Judge  Rogers  holds  this  ever  memorable  language  : 

"  The  historj^  of  the  human  race  has  taught  mankind  by  melanclioly 
experience  that  it  is  necessary  in  all  governments,  whether  monarchical  or 
republican,  to  strictly  guard  the  rights  of  the  subject  from  the  injustice  of 
the  crown,  and  the  citizen  from  the  injustice  and  gradual  encroachments 
of  those  to  whom  they  are  impelled  to  entrust  the  management  of  their 
affairs,  whether  a  legislative  body,  or  whatever  mode  they  may  choose  to 
adopt.  Experience  has  also  taught  us  the  useful  lesson  that  there  is  no 
more  effectual  way  of  destroying  the  liberties  of  the  people  than  by  gradual 
encroachments  under  color  of  law,  and  that  no  better  instrument  could  be 
employed  for  that  purpose  than  a  venal,  timid  and  subservient  judiciary." 

Thank  God,  this  question  cannot  come  before  such  a  judiciary.  Here  I 
will  end,  calling  the  attention  of  the  court  to  the  motto  to  Jamison's  book, 
taken  from  Ilobbes'  Leviathan,  which  is  worthy  as  a  text  to  guide  you  to 
interpret  your  dut}'  and  indicate  the  way  you  should  go  : 

"  That  they  who  go  about  by  disobedience  to  do  no  more  than  reform 
the  commonwealth,  shall  lind  that  they  do  thereby  destroy  it." 
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The  Decision. 

Philadelphia,  Friday^  Decemher  5,  1R73. 

The  court  was  opened  at  noon,  and  Chief  Justice  Agnew  delivered  the 
following  opinion  : 

Since  the  Declaration  of  Independence  in  1776,  it  has  been  an  axiom  of  the 
American  people,  that  all  just  government  is  founded  in  the  consent  of  the 
people.  This  is  recognized  in  the  second  section  of  the  declaration  of  rights  of 
the  constitution  of  Pennsylvania,  which  affirms  that  the  people  "have  at  all  times 
an  inalienable  and  indefeasible  right  to  alter,  reform  or  abolish  their  government 
in  such  manner  as  they  may  think  proper."  A  self-evident  corollary  is,  that  an  ex- 
isting lawful  government  of  the  people  cannot  be  altered  or  abolished  unless  by  the 
consent  of  the  same  people,  and  this  consent  must  be  legally  gathered  or  obtained. 
The  people  here  meant  are  the  whole — those  who  constitute  the  entire  State, 
male  and  female  citizens,  infants  and  adults.  A  mere  majority  of  those  persons 
who  are  qualified  as  electors  are  not  the  people,  though  when  authorized  to  do  se, 
they  may  represent  the  whole  people.     ' 

The  words  "in  such  manner  as  they  may  think  proper,"  in  the  declaration  of 
rights,  embrace  but  three  known  recognized  modes  by  which  the  whole  people, 
the  State,  can  give  their  consent  to  an  alteration  of  an  existing  lawful  frame  of 
government,  viz.  : 

1.  The  mode  provided   in   the   existing  constitution. 

2.  A  law,  as  the  instrumental  process  of  raising  the  body  for  revision  and  con- 
veying to  it  the  powers  of  the  people. 

3.  A  revolution. 

The  first  two  are  peaceful  means  through  which  the  consent  of  the  people  to  altera- 
tion is  obtained,  and  by  which  the  existing  government  consents  to  be  displaced 
without  revolution.  The  government  gives  its  consent,  either  by  pursuing  the  mode 
provided  in  the  constitution,  or  by  passing  a  law  to  call  a  convention.  If  consent  be 
not  so  given  by  the  existing  government  the  remedy  of  the  people  is  in  the  third 
mode — revolution. 

When  a  law  becomes  the  instrumental  process  of  amendment,  it  is  not  because 
the  Legislature  possesses  any  inherent  power  to  change  the  existing  constitution 
through  a  convention,  but  because  it  is  the  only  means  through  which  an  authorized 
consent  of  the  whole  people,  the  entire  State,  can  be  lawfully  obtained  in  a  state 
of  peace.  Irregular  action,  whereby  a  certain  number  of  the  people  assume  to  act 
for  the  whole,  is  evidently  revolutionary.  The  people,  that  entire  body  called  the 
State,  can  be  bound  as  a  whole  only  by  an  act  of  authority  proceeding  from 
themselves.  In  a  state  of  peaceful  government  they  have  conferred  this  authority 
upon  a  part  to  speak  for  the  whole  only  at  an  election  authorized  by  law.  It  is 
only  when  an  election  is  authorized  by  law,  the  electors,  who  represent  the  State 
or  whole  people,  are  bound  to  attend,  and  if  they  do  not,  can  be  bound  by  the  ex- 
pression of  the  will  of  those  who  do  attend.  The  electors  who  can  pronounce  the 
voice  of  the  people  are   those   alone  who  possess  the  qualifications  sanctioned  by 
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tlie    people  in    order   to   represent   them,    otherwise   they   speak    for    themselves 
only,  and  do  not  represent  the  people. 

The  people,  having  reserved  the  right  to  alter  or  abolish  their  form  of  govern- 
ment, have,  in  the  same  declaration  of  their  rights,  reserved  the  means  of  procuring 
a  law  as  the  instrumental  process  of  so  doing.     The  twentieth  section  is  as  follows:, 

"The  citizens  have  aright,  in  a  peaceable  manner,  to  assemble  together  for 
their  common  good,  and  to  apply  to  those  invested  loith  the  potoers  of  government 
for  redress  of  grievances  or  other  proper  purposes,  by  petition,  address  or  remon- 
strance." 

If  the  Legislature,  possessing  these  powers  of  government,  be  unwilling  to 
pass  a  law  to  take  the  sense  of  the  people,  or  to  delegate  to  a  convention  all  the 
powers  the  people  desire  to  confer  upon  their  delegates,  the  remedy  is  still  in  their 
own  hands  ;  they  can  elect  new  representatives  that  will.  If  their  representatives 
are  still  unfaithful,  or  the  government  becomes  tyrannical,  the  right  of  revolution 
yot  remains.  To  what  extent  the  Constitution  of  the  United  States  controls  this 
it  is  unnecessary  now  to  inquire. 

It  is  not  pretended  that  the  late  convention  sat  as  a  revolutionary  body,  or  in 
defiance  of  the  existing  government,  and  it  did  not  proceed  in  the  mode  provided 
for  amendment  in  the  constitution,  that  being  a  legislative  proceeding  only.  It 
was,  therefore,  the  offspring  of  law.  It  had  no  other  source  of  existence.  The 
process- was  an  application  or  petition  to  the  Legislature  to  call  a  convention;  the 
passage  of  a  law  to  gather  the  sense  of  the  people  on  the  qxlestion  whether  a  con- 
vention should  be  called  ;  an  election  authorized  by  this  law  to  take  the  sense  of 
the  whole  people  oh  this  question,  and,  finally,  the  passage  of  a  law  to  call  the 
convention  and  define  its  powers  nnd  duties.  A  law  is  the  only  form  in  which  the 
Legislature,  the  body  invested  with  the  powers  of  government,  can  act,  and  thereby 
its  own  consent  be  given  and  revolution  avoided.  The  people  having  adopted  a 
proceeding  by  law,  as  the  means  of  executing  their  will,  having  acted  under  it 
and  chosen  their  delegates  by  virtue  of  its  authority,  submitted  themselves  to  it,  as 
their  own  selected  and  approved  means  of  carrying  out  peacefully  their  purpose 
of  amendment.  The  law,  being  thus  the  instrument  of  their  own  choice  to  express 
their  will,  necessarily  became  the  channel  of  their  authority.  Having  furnished  no 
other  means  of  arriving  at  their  will,  it  is  the  only  channel  through  which  it  has 
been  conveyed.  The  law,  therefore,  being  the  instrument  of  delegation,  the  warrant 
to  the  delegates  from  the  people  becomes  the  only  chart  of  their  powers.  The  will 
of  the  people  has  been  expressed  in  no  other  form,  and  the  powers  of  the  dele- 
gates, therefore,  come  in  no  other  wise. 

It  will  not  do  to  assert  that  the  whole  ori::rinal  power  of  the  people  was  conferred 
by  the  election.  This  election  itself  was  a  part  of  the  instrumental  process  of  the 
law,  the  means  provided  by  this  very  law,  of  selecting  the  delegates.  The  law  was  the 
warrant  for  their  election,  and  expressed  the  very  terras  chosen  and  adopted  by  the 
people,  under  which  they  delegated  their  power  to  these  agents.  The  delegates 
possess  no  inherent  power,  and  when  convened  by  the  law  at  the  time  and  place 
fixed  in  it,  sit  and  act  under  it,  as  their  letter  of  attorney  from  the  people  them- 
selves, and  can  know  and  discover  the  will  of  the  people  only  so  far  as  they  can 
discern  it  through  this  the  only  warrant  they  have  ever  received  to  act  for  the 
people.     If  they  claim  through  any  other  source,  they  must  be  able  to  point  to  it. 

Outside  of  the  law  to  take  the  sense  of  the  people  whether  a  convention  should 
be  called,  and  the  law  to  call  the  convention,  no  other  source  has  been  or  can 


199 

be  shown.  To  make  this  more  distinct,  let  us  suppose  a  voluntary  election  un- 
authorized by  law,  and  delegates  elected.  It  is  plain  a  convention  composed  of  such 
delegates  would  possess  no  power  to  displace  the  existing  government,  and  impose 
a  new  constitution  on  the  whole  people.  Those  voting  at  the  unauthorized  election 
had  no  power  lo  represent  or  to  bind  those  who  did  not  choose  to  vote.  A 
majority  of  the  adult  males  having  the  qualifications  of  electors  can  bind  the 
"whole  people  only  when  they  have  authority  to  do  so. 

To  make  this  still  more  plain.  Suppose  a  constitution  formed  by  a  volunteer  con- 
vention, assuming  to  represent  the  people  and  an  attempt  to  set  it  up  and  displace 
the  existing  lawful  government.  It  is  clear  that  neither  the  people  as  a  whole 
nor  the  government  having  given  their  assent  in  any  binding  form,  the  executive, 
judiciary  and  all  officers,  sworn  to  support  the  existing  constitution  would  be 
bound,  in  maintenance  of  the  lawfully  existing  institutions  of  the  people,  to  resist 
the  usurpation,  even  to  the  whole  extent  of  the  force  of  the  State.  If  overpowered, 
the  new  government  would  be  established  not  by  peaceful  means,  but  by  actual 
revolution. 

It  follows,  therefore,  that  in  a  state  of  peace  a  law  is  the  only  means  by  which 
the  will  of  the  whole  people  can  be  collected  in  an  authorized  form,  and  the 
powers  of  the  people  can  be  delegated  to  the  agents  who  compose  the  convention. 
The  form  of  the  law  is  immaterial  in  this  question  of  derivative  authority.  It  may 
be  a  law  to  confer  general  authority  or  one  to  confer  special  authority.  It  may 
be  an  invitation  in  tile  first  place,  as  was  the  act  of  1789  under  which  the  conven- 
tion of  1790  was  convened,  and  an  authority  to  the  people  to  meet  in  primary  as- 
semblies to  select  delegates,  and  confer  on  them  unrestricted  powers  ;  or  it  may  be 
a  law  to  take  the  sense  of  the  people  on  the  question  of  calling  a  convention,  and 
then  a  law  to  make  the  call  and  confer  the  powers  the  people  intend  to  confer 
upon  their  agents.  The  power  to  puss  the  law  carries  with  it  of  necessity  that  to 
frame  and  declare  the  terms  of  the  law.  The  terms  of  delegation,  which  the  people 
themselves  declare,  when  acting  under  and  by  virtue  of  the  law  which  they  have 
called  to  their  aid,  as  the  instrumental  process  of  conferring  their  authorities  and 
reaching  their  purpose  of  amendment,  become  of  necessity  the  terms  of  their 
own  will.  All  outside  of  this  channel  is  revolutionary,  for  it  has  neither  the  con- 
sent of  the  government  nor  of  the  people  who  have  called  the  government  to  their 
aid  and  acted  through  it.  The  process  of  amendment  being  through  the  instrumen- 
tality of  legislation,  these  laws  must  be  enacted  in  the  forms  of  the  constitution 
and  be  interpreted  by  the  rules  which  govern  in  the  interpretation  of  laws. 

The  next  inquiry  is — What  powers  of  the  people  were  conferred  upon  the  late 
convention  ?  A  change  in  the  fundapiental  relations  of  the  people  and  of  that  sacred 
compact  which  they  have  instituted  to  guard  and  protect  their  own  rights  and 
interests  is  one  of  vast,  indeed  most  solemn  import ;  for  to  impose  a  new  constitution 
without  authority,  or  to  usurp  powers  not  delegated,  may  lead  to  bloodshed  and 
ruin.  The  power  to  act  then  should  be  clearly  conferred.  The  sacred  fire  from 
the  altar  of  the  people's  authority  cannot  be  snatched  by  unhallowed  hands. 

The  present  inquiry  is  not  how  much  power  may  be  conferred  by  law,  but  what 
power  was  conferred  on  this  convention?  A  laio  must  be  passed  according  to  the 
forms  of  the  constitution.  One  of  these  is  that  no  bill  shall  contain  "more  than 
one  subject,  which  shall  be  clearly  expressed  in  the  title."  The  title  of  the  act 
of  June  2d,  1871,  is  "  An  act  to  authorize  a  popular  vote  upon  the  question  of  calling 
a  convention  to  amend  the  constitution  of  Pennsylvania."    The  text  of  the  act  is 
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"That  the  question  of  calling  a  convention  to  amend  the  constitution  of  this 
commonwealth  be  submitted  to  a  vote  of  the  people  at  the  general  election,  to  be 
held,"  &c.  The  one  subject  of  both  title  and  text  is  the  question  of  calling  a  con- 
vention. That  question  was  authorized  to  be  submitted  to  a  popular  vote.  In 
that  election  each  elector  expressed  his  individual  opinion  on  that  question,  and 
that  alone,  by  voting  "  for  a  convention  "  or  "  against  a  convention."  This  question 
was  answered  in  the  affirmative  by  a  majority  of  votes,  and  the  people,  answering 
the  Legislature,  said,  "You  may  call  a  convention."  This  was  all  the  vote  ex- 
pressed. Each  vote  expressing  the  opinion  of  the  elector  on  that  question,  the 
majority  expressed  no  more,  for  the  majority  was  composed  of  the  sum  total  of 
the  votes  on  that  side.  Thus  an  analysis  of  the  act,  both  in  its  title  and  its  text, 
demonstrates  that  the  vote  was  not  a  delegation  of  power,  except  to  the  Legis- 
lature. There  is  no  principle  of  sound  interpretation  which  can  extend  the  voice 
of  the  elector  or  the  sum  total  of  those  voices,  beyond  the  question  each  was 
called  to  answer,  'ihe  result  of  that  vote  therefore,  was  that  the  Legislature  might 
call  a  convention.  It  was  not  in  itself  a  call,  nor  did  it  declare  when,  how,  or  on 
what  terms  the  call  should  be  made.  That,  the  very  answer  to  the  question  proposed 
to  the  electors,  necessarily  left  to  those  who  asked  their  judgment  on  the  propriety 
of  making  the  call. 

It  was  not  even  a  mandate,  further  than  the  moral  force  contained  in  an  expressed 
desire  of  the  people.  It  is  very  evident,  had  the  matter  dropped  there,  and  the 
Legislature  had  made  no  call,  no  convention  and  no  terms  would  ever  have  existed. 
Not  a  line,  nor  a  word,  nor  a  syllable  in  this  act  expresses  an  intent  of  the  people 
to  make  the  call  themselves,  or  on  what  terms  it  shall  be  made,  or  what  powers 
should  be  conferred.  Did  the  people  by  this  act,  without  an  expressed  intent, 
and  by  mere  inference,  intend  to  abdicate  all  their  own  power,  their  rights,  their  in- 
terests, and  their  duty  to  each  other  in  favor  of  a  body  of  mere  agents,  and  to 
confer  upon  them,  by  a  blank  warrant,  the  absolute  power  to  dictate  their  insti- 
tutions, and  to  determine  finally  upon  all  their  most  cherished  interests?  If  the 
aro-ument  be  admitted  for  an  instant  that  because  nothing  was  said  in  this  law  ou 
the  subject  oUlelegation,  therefore,  greater  powers  were  conferred  than  were  granted 
in  the  subsequent  act  of  1872,  then  all  power  belonging  to  the  people  passed, 
and  they  did  grant  by  it  the  enormous  power  stated.  Then,  by  a  covert  intent, 
hidden  in  the  folds  of  this  act,  the  people  delegated  power  to  repeal  all  laws,  abolish 
all  institutions,  and  drive  from  place  the  Legislature,  the  governor,  the  judges,  and 
every  officer  of  the  commonwealth,  without  submitting  the  work  of  the  delegates 
to  the  ratification  of  the  people.  If  by  an  ordinance  under  a  power  derived  from  this 
act  of  1871,  the  delegates  can  set  aside  the  lawfully  existing  election  laws  for 
Philadelphia,  where  shall  their  power  end  ?  Can  they  draw  money  from  the  treasury 
to  pay  their  own  salaries  ?  Can  they  seize  and  condemn  a  hall  for  their  own  use  un- 
der the  power  of  eminent  domain  ?  It  is  not  possible,  by  any  sound  rule  of  inter- 
pretation, natural  or  civil,  we  can  attribate  to  the  act  of  1871,  such  an  enormous,  fear- 
ful, portentious  delegation  of  power,  founded  on  a  vote  upon  the  mere  question 
of  callino-  a  convention.  The  result  of  the  vote  on  this  question  declared  the 
sense  of  the  greater  ntimber  of  electors,  that  a  convention  might  be  called.  But 
how  called  ?  It  was  not  itself  a  call.  It  left  that  to  those  invested  with  the  powers 
of  government.  In  and  of  itself  it  conferred  no  authority  upon  the  delegates, 
but  left  that  to  a  subsequent  act.  The  call  proceeding  from  the  Legislature  was 
necessarily  by  means  of  a  laiv,  for  in  no  other  form  can  the  legislative  will  be  ex- 
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pressed.  When  the  people  called  in  legislative  aid  to  procure  the  call  of  a  con- 
vention, they  knew,  therefore,  that  a  laio  could  be  the  only  instrumental  process 
the  Legislature  could  give ;  and  a  law  being  invoked,  they  know  that  the  power 
to  legislate  carried  with  it  the  power  to  frame  the  terms  of  the  law.  They 
knew  still  more,  when  they  accepted  the  law  as  the  means  of  making  the  call,  that 
they  adopted  its  terms  by  acting  under  it.  When,  therefore,  they,  in  1872,  elected 
delegates  under  the  act  of  1872,  they  elected  them  under  the  terms  and  provi- 
sions of  that  law,  and  none  other,  for  there  was  no  other  law  under  which  an  author- 
ized and  binding  election  was  or  could  be  had.  The  people  themselves,  therefore, 
ratified  and  adopted  the  terms  of  the  act  of  1872,  as  the  terms  on  which  they  dele- 
gated their  powers  to  those  elected  under  it.  The  delegates  so  elected  are  clearly 
estopped,  by  the  record  itself,  from  denying  the  terms  under  which  they  hold  their 
seats,  for  they  hold  them  under  the  act  of  1872,  and  no  other.  The  entire  process 
of  raising  a  convention  and  conferring  upon  it  the  powers  of  the  people,  was  a 
matter  of  law,  in  a  state  of  peace,  under  the  forms  of  the  constitution,  through 
which  the  consent  both  of  the  people  and  of  the  existing  government  was  given  to 
prevent  the  convention  from  being,  or  becoming  a  revolutionary  body. 

Accordingly,  the  act  of  April  11th,  1872,  is  entitled  "  An  act  to  provide  for  calling 
a  convention  to  amend  the  constitution."  The  text  of  the  act  is,  "that  at  the  gen- 
eral election  to  be  held,  &c.,  there" shall  be  elected  by  the  qualified  voters  of  the 
commonwealth,  delegates,  to  a  convention  to  revise  and  amend  the  constitution  of 
the  State,"  &c.  The  act  then  provides  for  the  election,  the  assembling  of  the  dele- 
gates, their  powers  and  duties,  and  the  submission  of  the  constitution  or  amend- 
ments agreed  upon  to  a  vote  of  the  people  for  adoption  or  rejection.  When  the  peo- 
ple voted  under  this  law,  did  they  not  vote  for  delegates  npo'i  the  express  terms  that 
they  should  submit  their  work  to  the  people  for  approval  ?  Did  not  every  man 
who  went  to  the  polls  do  so  with  the  belief  in  his  heart  that,  by  the  express  condition 
on  which  his  vote  was  given,  the  delegates  could  not  bind  him  without  his  subsequent 
assent  to  what  the  delegates  had  done  ?  On  what  principle  of  interpretation  of  hu- 
man action  can  the  servant  now  set  himself  up  against  the  condition  of  his  master 
and  say  the  condition  is  void?  Who  made  it  void  ?  Not  the  electors;  they  voted 
upon  it.  The  people  required  the  law,  as  the  act  of  the  existing  government,  to 
which  they  had  appealed  under  the  bill  of  rights,  to  furnish  them  legal  process 
to  raise  a  convention  for  revision  of  their  fundamental  compact,  and  without  which 
legal  process  the  act  of  no  one  man  could  bind  another.  This  law,  being  unrepealed, 
and  being  acted  upon  by  the  people,  became  their  own  delegation  of  authority — 
the  chart  of  the  delegates  to  guide  and  control  them  in  the  duties  they  were 
elected  to  perform  as  the  servants  of  the  people.  Without  this  legislation  the  con- 
vention had  not  existed ;  and  to  exist  on  terms  not  found  in  or  contrary  to  the  law, 
is  to  seek  for  a  grant  of  powers  to  be  found  nowhere  else,  except  in  a  state  of  revolu- 
tion, and,  therefore,  do  not  exist  in  this  peaceful  process  of  amendment. 

The  absolute  necessity  of  the  convention  to  claim  the  protection  of  the  act  of 
1872  is  seen  in  another  viev/.  Of  the  one  hundred  and  thirty-three  members  of  this 
body,  less  than  one  hundred  in  number  were  elected  by  the  people.  Some  never 
received  a  single  vote,  but  sat  by  the  appointment  of  men  themselves  not  elected 
by  the  people  at  large.  It  is  not  meant  to  discuss  the  wisdom  or  the  merits  of  the 
so-called  limited  system  of  voting,  by  which  a  majority  of  the  electors  are  pre- 
vented from  voting  against  persons  seeking  to  represent  them ;  but  the  purpose 
now  is  to  show  that  without  the  authority  of  this  very  act  of  1872,  more  than  thirty- 
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three  members  of  the  body  had  no  warrant  whatever  to  represent  the  people. 
On  what  principle  of  right,  dominion  or  power,  had  these  persons  any  claim  to  ex- 
ercise the  power  of  the  people,  and  by  their  votes,  perhaps,  to  fix  upon  a  people 
they  do  not  represent,  the  most  odious  features  of  a  proposed  constitution  ?  Is 
it  not  clear  that  their  whole  delegated  power  to  speak  and  to  vote  for  the  people, 
comes  from  the  force  and  effort  of  the  statute  ?   They  have  that,  and  none  other. 

In  considering  this  question  of  delegated  power  some  are  apt  to  forget  that  the  peo- 
ple are  already  under  a  constitution  and  an  existing  frame  of  government  institu- 
ted by  themselves,  M'hich  stand  as  barriers  to  the  exercise  of  the  original  powers  of 
the  people,  unless  in  an  authorized  form.  They  glide  insensibly  into  the  domain  of 
abstract  rights,  and  clothe  mere  agents  with  primordial  power.  But  delegated 
authority  is  derived,  and  those  who  claim  it  must  show  where  and  how  they  derived 
it.  Three  and  a  half  or  four  millions  of  people  cannot  assemble  themselves 
together  in  their  primary  capacity — they  can  act  only  through  constituted  agencies. 
No  one  is  entitled  to  represent  them  unless  he  can  show  their  Marrant — how  and 
when  he  was  constituted  their  agent.  The  great  error  of  the  argument  of  those 
who  claim  to  be  the  people,  or  the  delegates  of  the  people,  is  in  the  use  of  the 
word  people.  Who  are  the  people  ?  Not  so  many  as  choose  to  assemble  in  a 
county,  or  city,  or  a  district,  of  their  own  mere  will,  and  to  say — We,  the  people. 
Who  gave  them  power  to  represent  all  otlTers  who  stay  away  ?  Not  even  the 
•press,  that  wide-spread  and  most  powerful  of  all  subordinate  agencies,  can  speak 
for  them  by  authority.  The  voice  of  the  people  can  be  heard  only  through  an 
authorized  form,  for,  as  we  have  seen,  without  this  authority  apart  cannot  speak 
for  the  whole,  and  this  brings  us  back  to  a  law  as  the  only  authority  by  which  the 
will  of  the  Mhole  people,  the  body  politic  called  the  State,  can  be  collected  under  an 
existino-  lawful  government.  To  wander  outside  of  this  channel  is  to  run  in  search 
of  original  powers,  which,  though  possessed  by  the  people,  they  have  conferred  in 
no  other  form.  If  the  power  be  delegated,  it  must  be  seen  in  the  derivation,  other- 
wise it  does  not  exist.  If,  then,  the  delegates  elected  by  the  people  themselves, 
under  the  act  of  1S72,  have  greater  powers  than  are  contained  in  it,  ivhen,  where,  and 
lioiv  did  they  obtain  them  ?  It  is  not  in  the  act  of  1871,  for  that,  as  we  have  shown, 
decided  but  one  question,  and  conferred  but  one  power,  to  wit :  That  a  conven- 
tion might  be  called,  and  that  the  Legislature  might  call  it.  There  is  no  other 
source  to  which  this  convention  can  appeal,  and,  not  being  found  there  it  is  found 
nowhere. 

This  brings  us  to  an  examination  of  the  powers  conferred  by  the  act  of  1872,  as 
the  dernier  resort.  The  power  claimed  for  the  convention  is,  by  ordinance,  to 
raise  a  commission  to  direct  the  election  upon  the  amended  constitution,  in  the  city 
of  Philadelphia,  and  to  confer  power  on  this  commission  to  make  a  registration  of 
voters,  and  furnish  the  lists  so  made  to  the  election  officers  of  each  precinct ;  to 
appoint  a  judge  and  two  inspectors  for  each  division,  by  whom  the  election  thereon 
shall  be  conducted.  This  ordinance  further  claims  the  power  to  regulate  the 
qualifications  of  the  officers  thus  appointed  to  hold  the  election  and  to  control  the 
general  returns  of  the  election.  It  is  clear,  therefore,  that  the  ordinance  as- 
sumes a  present  power  to  displace  the  election  oSicers  now  in  ofRce  under  the 
election  laws  for  the  city,  to  substitute  officers  appointed  under  the  authority  of  the 
convention,  and  to  set  aside  these  election  laws  so  far  as  relates  to  the  qualification 
of  the  officers  and  the  manner  in  which  the  general  returns  shall  be  made,  and  in 
other  respects  not  necessary  to  be  noticed.    The  authority  to  do  this  is  claimed  under 
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the  fifth  section  of  the  act  of  1872,  giving  the  convention  power  to  suhmit  the  amend- 
ments, at  such  time  or  times,  and  iu  such  manner  as  the  couvcntiou  shall  prescribe, 
subject,  however,  to  the  limitation  as  to  the  separate  submission  of  amendments 
contained  in  this  act.  It  is  argued  that  the  manner  of  submission  confers  a  power 
to  conduct  the  election  upon  the  matter  suhviitted.  To  state  the  proposition  is  to 
refute  it,  for  the  manner  of  submitting  the  amendments  is  a  totally  different  thing 
from  conducting  the  election  upon  the  submitted  amendments.  But  it  is  argued 
that  the  fourth,  fifth  and  sixth  sections  of  the  act  are  contradictory,  unless  the  term 
manner  shall  be  applied  to  the  conducting  of  the  election  as  well  as  to  the 
manner  of  submitting  the  amendments.  1'he  very  reverse  is  true.  Each  of  the 
three  sections  has  a  dififerent  subject,  and  it  is  clearly  provided  for  in  its  respective 
place.  These  three  different  subjects  are  :  First,  the  power  to  propose  amendments  ; 
second,  the  mode  or  manner  in  which  these  propositions  shall  be  submitted,  and 
third,  the  regulation  of  the  election  itself  upon  the  propositions  submitted.  To  be 
more  specific,  the  fourth  section  confers  the  poioer  to  propose  to  the  citizens  for 
approval  or  rejection  a  new  constitution  or  afiiendments  to  the  present  one,  or 
specific  amendments  to  be  voted  on  separately.  Then  comes  the  fifth  section, 
which  deals  not  with  the  power  to  propose,  but  with  the  manner  of  submitting  the 
thing  proposed;  that  is,  in  whole  or  in  parts.  This  is  proved  by  the  condition 
immediately  annexed  to  the  manner,  to  wit :  Subject,  however,  to  the  limitation 
as  to  separate  submission  of  amendments  contained  in  this  act,  which  was:  "  Pro- 
vided,that  one-third  of  all  the  members  of  the  convention  shall  have  the  right  to 
require  the  separate  submission  to  a  popular  vote  or  any  change  and  amendment 
proposed  by  the  constitution."  The  word  manner  is  one  of  large  signification, 
but  one  thing  is  clear — it  cannot  exceed  the  subject  it  qualifies  or  belongs  to.  The 
incident  cannot  be  extended  beyond  its  principal.  What  then  does  the  word  man- 
ner qualify  or  pertain  to  in  this  section  ?  Clearly  it  is  the  submission — "  Shall  sub- 
mit  the  amendments"  "in  such  manner  as  the  convention  shall  prescribe,  subject 
to" — subject  to  what? — the  limitation  as  to  the  separate  submission  of  a-mend- 
ments.  Can  language  be  clearer  to  express  the  mode  of  submitting  or  placing 
the  amendments  before  the  people  for  their  adoption  or  rejection  ? 

Now  we  come  to  the  6th  section,  which  begins  a  different  subject.  "The  election 
to  decide  for  or  against  the  adoption  of  the  new  constitution,  or  specific  amend- 
ments, shall  be  conducted  as  the  general  elections  of  this  commonwealth  are  noiv 
by  law  conducted.''^  Thus  the  Legislature  said  to  the  convention  in  these  three  sec- 
tions—  You  shall  have  power  to  propose  your  work  in  three  forms;  you  shall  have 
power  to  determine  the  time  and  the  manner  in  which  these  propositions  shall  be 
submitted  ;  but  the  elections  by  the  citizens  shall  be  conducted  as  the  law  itself 
directs  as  to  general  elections.  The  6th  section,  as  to  how  the  election  on  the 
propositions  submitted  shall  be  conducted  is  mandatory,  and  is  so  for  the  best  of 
reasons — it  is  the  only  legally  authorized  means  of  taking  the  sense  of  the  people 
upon  adoption  of  which  can  bind  the  whole  people.  In  this  way  only  can  a  majority 
of  voters,  who  are  not  a  majority  of  the  people,  bind  them  as  the  body  politic 
or  State.  The  Legislature  intended  that  the  election  should  be  conducted  by  known 
officers  legally  elected,  and  should  be  governed  by  a  known  system  of  laws  with 
which  the  people  are  familiar,  and  thereby  that  they  should  both  know  and  respect 
the  authority  under  which  the  election  should  be  held.  No  implication  can  be 
drawn  from  the  word  "  manner  "  to  contradict  the  plain  and  positive  enactment 
that  the  election  shall  be  conducted   according   to    the   laws   governing   general 
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elections.  It  would  violate  the  plainest  rules  for  the  interpretation  of  statutes  to 
make  the  merest  inference  stand  higher  than  an  intent  expressed  in  distinct  Ian- 
guage.  It  is,  therefore,  clear  to  our  minds  that  the  ordinance  relating  to  the  election 
in  the  city  of  Philadelphia  is  flatly  opposed  to  the  act  of  1S72,  and  is  therefore 
illegal  and  void.  The  prospective  validation  in  the  52d  section  of  the  schedule 
only  betrays  the  doubt  the  convention  itself  had,  of  the  validity  of  the  ordinance  in 
this  respect. 

The  next  question  is  one  of  great  importance,  but  stands  on  a  very  different 
footing  from  that  upon  the  ordinance — I  mean  the  alleged  refusal  of  the  convention 
to  submit  the  judiciary  article  separately  to  a  vote  of  the  people.  The  convention 
was  clothed  with  express  power  to  act  upon  the  question  of  submitting  the  amend- 
ments in  whole  or  in  part.  It  is  a  deliberative  body,  having  all  the  necessary  authority 
to  make  rules  for  its  own  procedure,  and  lo  decide  upon  all  questions  falling  v/ithin 
the  scope  of  its  authority.  The  power  over  the  manner  of  submitting  amendments 
is  expressly  conferred  in  the  5th  section.  It  is  true  the  law  gives  to  one-third  of  all 
the  members  a  right  to  require  a  separate  submission  of  any  amendment.  But  while 
this  right  is  awarded  to  a  minority  of  the  body,  it  is  one  upon  which  the  con- 
vention itself  must  act,  and  it  must  act  according  to  its  own  rules  of  procedure. 
The  question  of  a  separate  submission  being  one  committed  to  the  whole  body,  of 
which  the  requiring  third  is  itself  a  part,  it  must  be  presumed  that  the  decision  of 
the  body  as  a  whole  was  rightly  made,  and  either  that  the  request  was  not  made  by  a 
full  one-third  of  all  the  members,  or,  if  made  by  one-third,  it  was  not  in  a  regular 
or  orderly  way.  It  would  be  a  violent  presumption  to  suppose  that  the  body 
would  wilfully  disregard  their  own  oaths  as  well  as  a  full  and  orderly  request.  And 
if  they  did  this  wrong,  no  appeal  is  given  to  the  judiciary,  and  the  error  can  be  cor- 
rected only  by  the  people  themselves,  by  rejecting  the  work  of  the  convention.  If 
the  people,  notwithstanding,  chooses  to  ratify  their  work,  with  them  lies  the  con- 
sequence. Mere  errors  of  procedure  will  then  be  of  no  avail.  The  convention 
having  in  that  matter  acted  within  the  scope  of  its  undoubted  power,  we  must 
take  its  decisions  as  final,  and  leave  correction  to  the  power  to  which  it  belongs. 

Not  to  omit  to  notice  the  arguments  drawn  from  precedents,  we  think  none  re- 
ferred to  throw  much  light  on  the  general  question  in  these  cases — this  power  of  the 
convention  to  pass  the  ordinance  setting  aside  the  election  laws  governing  the  city 
of  Philadelphia  and  substituting  provisions  of  its  own.  Even  the  proceedings 
in  1789  in  our  own  State,  furnish  a  precedent  of  but  little  service.  There  the 
Legislature  not  only  invited  the  action  of  the  people  in  primary  assemblies,  but  in 
advance  committed  to  their  hands  all  the  authority  legislation  can  confer  to  act  in 
those  assemblies.  The  convention  was  summoned  without  restriction,  and  acted 
withouttrammel,  while  the  people  reserved  no  power  of  ratification,  and  subsequently 
disposed  of  all  questions  of  power  by  living  under  and  acting  upon  the  constitu- 
tion,  thereby  ratifying  the  work  of  the  convention  in  the  most  efficacious  manner. 
The  question  before  us  is,  can  the  convention,  before  they  either  proclaim  a  consti- 
tution themselves,  if  they  have  the  power,  or  before  any  ratification,  if  they  have 
not,  pass  an  ordinance  to  repeal  an  existing  system  of  law  on  a  particular  subject. 
This  is  a  question  of  power,  not  of  wisdom.  However  wise  the  substitution  of  their 
own  election  machinery  for  that  provided  by  law  for  this  city  may  be,  the  question 
is  not  for  us.  We  can  decide  only  the  question  of  power.  At  last,  therefore,  we 
must  come  to  the  decision  on  principle  and  in  the  light  of  reason,  having  a  due 
regard  to  the  rights,  interests,  welfare  and  peace  of  a  people  living  under  a  recognized 
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government  of  their  own  choice,  and  seeking  to  amend  it  in  a  peaceful  way,  and  to 
such   extent  as  they  may  deem  salutary  and  wise. 

The  question  of  jurisdiction  has  been  reserved  for  the  conclusion.  The  first  re- 
mark to  be  made  is,  that  all  the  departments  of  government  are  yet  in  full  life 
and  vigor,  not  being  displaced  by  any  authorized  act  of  the  people.  As  a  court 
we  are  still  bound  to  administer  justice  as  heretofore.  If  the  acts  complained  of  in 
these  bills  are  invasions  of  rights  without  authority,  we  must  exercise  our  lawful 
jurisdiction  to  restrain  them.  One  of  our  equity  powers  is  the  prevention  or  restraint 
of  the  commission  or  continuance  of  acts  contrary  to  law,  and  prejudicial  to  the  in- 
terests of  the  community  or  the  rights  of  individuals.  Page  v.  Allen,  8  P.  F.  Smith, 
and  the  authorities  cited  by  counsel  are  precedents  sufficient  to  justify  the  exer- 
cise in  this  case.  Here  the  court  is  asked  to  restrain  a  body  of  men  attempting  to 
proceed  contrary  to  law — to  set  aside  the  lawful  election  system  of  the  city, 
and  substitute  an  unlawful  system  in  its  place.  Their  acts  are  not  only  contrary 
to  law,  but  are  prejudicial  to  the  interests  of  the  community,  by  endangering  the 
rights  of  all  the  electors,  through  means  of  an  illegal  election  held  by  unauthorized 
officers.  In  Patterson  v.  Barley,  10  P.  F.  Smith,  54,  the  aid  of  the  court  was  asked 
not  to  prevent  acts  contrary  to  law,  but  to  strike  down  the  only  lawful  system  of 
election  in  the  city,  and  thereby  to  disfranchise  all  its  citizens,  for  all  other 
election  laws  had  been  actually  repealed.  We  said  then  it  was  more  than  doubtful 
how  far  private  citizens"  can  call  for  an  injunction  beyond  their  own  invaded 
rights,  or  ask  to  restrain  a  great  system  of  law  in  its  public  aspects.  In  this  case 
we  are  called  upon,  not  to  strike  down,  but  to  protect  a  lawful  system,  and  to  pre- 
vent intrusion  by  unlawful  authority.  If  this  ordinance  is  invalid,  as  we  have  seen 
it  is  as  to  the  city  elections,  the  taxes  of  the  citizens  will  be  diverted  to  unlawful 
uses,  the  electors  will  be  endangered  in  the  exercise  of  their  lawful  franchise,  and 
an  officer  necessary  to  the  lawful  execution  of  the  election  law  be  ousted  by 
unlawful  usurpation  of  his  functions. 

The  convention  is  not  a  co-ordinate  branch  of  the  government.  It  exercises 
no  governmental  power,  but  is  a  body  raised  by  law,  in  aid  of  the  popular  de- 
sire to  discuss  and  propose  amendments,  which  have  no  governing  force  so  long  as 
they  remain  propositions.  While  its  act  within  the  scope  of  its  delegated  powers, 
it  is  not  amenable  for  its  acts,  but  when  it  assumes  to  legislate,  to  repeal  and  dis- 
place existing  institutions  before  they  are  displaced  by  the  adoption  of  its  proposi- 
tions, it  acts  without  authority,  and  the  citizens  injured  thereby  are  entitled,  under 
the  declaration  of  rights,  to  an  open  court  and  to  redress  at  our  hands. 

In  conclusion,  we  regret  that  the  nature  of  the  case  requires  prompt,  instant 
action,  and  that  the  circumstances  under  which  we  act  demand  a  written  expression 
of  our  views.  We  gladly  would  have  had  more  time  for  discussion  among  ourselves, 
and  for  the  preparation  of  the  opinion.  As  it  is,  we  have  given  to  the  subject  all 
our  most  anxious  thoughts  and  labor,  and  have  arrived  at  the  best  conclusions  honest 
convictions  can  reach. 

FORMAL   DECREE  OF    THE    COURT. 

Wells  v.  Bain  et  al.,  Fitler  et  al. 

And  now,  December  5th,  1873,  this  case  having  come  on  to  be  heard  before  the 
Hon.  Isaac  G.  Gordon,  sitting  at  Nisi  Prius,  with  the  aid  of  the  chief  justice  and 
all  the  other  judges  of  the  Supreme  Court,  called  in  to  sit  with  him  as  assessors, 
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ancl  having  been  dnly  considered  by  all  the  said  judges,  it  is  now  ordered  and  de- 
creed that  a  special  injunction  be  issued  out  of  the  said  court  to  the  said  defend- 
ants, P]dwin  H.  Fitler,  Edward  Browning.  John  P.  Verree,  Henry  S.  Hagert  and 
John  0.  James,  commissioners  appointed  in  an  ordinance  made  by  the  conven- 
tion to  propose  amendments  to  the  constitution  of  tliis  coinmonwealih,  and  done  on 
the  3d  day  of  November  last,  enjoining  and  strictly  prohibiting  them  as  such  com- 
missioners from  directing  or  in  any  manner  controlling  an  election'  to  be  held 
under  the  said  ordinance  in  the  said  city  of  Philadelphia,  on  the  16th  day  of  this 
December,  and  especially  enjoining  and  prohibiting  them  from  appointing  judges 
and  inspectors  to  hold  the  said  election  in  the  several  districts  in  the  said  city,  and 
from  making  a  registration' of  voters  and  furnishing  the  list  thereof  to  the  election 
ofiRcers  ;  and  a  special  injunction  is  issued  to  the  said  defendants,  James  Bain, 
Alexander  McCuen  and  Thomas  Locke,  commissioners  of  the  said  city  of  Philadel-. 
phia,  enjoining  and  prohibiting  them  from  appropriating,  using  or  expending  any 
money  or  property  of  the  said  city  in  and  about  preparing  for  and  conducting  the 
election  aforesaid,  in  so  far  as  the  said  defendant^:.  E.  H.  Fitler,  Edward  Brown- 
ing, John  P.  Verree,  Henry  S.  Hagert  and  John  0.  Jamss,  propose  to  direct  and 
control  the  said  election  and  to  appoint  the  officers  thereof,  or  otherwise  to  manage 
the  same.  These  injunctions  to  continue  until  final  hearing  or  further  order  of  the 
court.  Bail  in  $5,000  to  be  given  by  the  complainants  before  issuing  the  injunc- 
tions. 

Donnelly  v.  Fitler  et   al.     Decree  the  same  as  above,  so  far  as  relates  to  Fitler 
et  al.  Bail  in  $2,000. 
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